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A. . IDENTITY OF PETITIONER
Protect Our Waters (“POW?’) and Our Water-Our Choice (“OWOC”)
ask this Court to accept review of the' published Court of Appeals decision
terminating review designated in Part B of this Petition.
B. COURT OF APPEALS DECISION
A copy ofthe decision is in the Appendix at pages A-1 through A-14.
A copy of the order denying Appellants’ Motion for Reconsideration is in the
Appendix at page A-15.
C. ISSUES PRESENTED FOR REVIEW
1) Does a corporate code city have authority either by Article X1,
Section 11 of the Washington State Constitution (police power) or by RCW
35A.70.070(6) and Chapter 35.88 RCW to adopt strict local water purity
standards for all public water systems serving the inhabitants of the City
despite the fact that City’s legislative body operates one of the public water
systems serving the City? |
2) When a city has not previously adopted any local water purity
standards for all public water systems serving the inhabitants of the City, are
the first initiatives that establish such standards considered to be legislative,
particularly When they regulate the use of public drinking water systems to
medicate citizens?
a) As an ancillary issue, should this Court make a
finding of fact based on admissions in the record that
multiple public water systems serve the inhabitants of

the City?



3) Should a court review only the “fundamental and overriding
purpose” of an initiative when determining whether an initiative’s purpose is
legislative in nature?

4) ' Beyond determining that procedural requirements are met, that
aninitiative islegislative, and that the “fundamental and overriding purpose”
is within the state’s or corporate city’s power to. enact, may a court
performing pre-election review determine whether local initiatives would be
consistent with federal or state laws, if approved?

5) For each of the initiatives reviewed by the Court of Appeals
decision, 1s it legislative and is its “fundamental and overriding purpose”
within the corporate city’s power to enact such that this Court should issue
a decree pursuant to RCW 35.17.290 to place one or both initiatives on the
ballot? |
D. STATEMENT OF THE CASE

1. Statement of Procedural History of the Case

On September 8, 2006 and September 11, 2006, Petitioner POW filed
initiative petitions to have the Port Angeles City Council enact an ordinance
or submit to a vote of the residents of the City the “Water Additives Safety
Act.”" A copy of the POW initiative petition with the text of the proposed

ordinance is in the Appendix at pages A-16 through A-17.2

! Stipulation and Order at 1, Paragraph 1 (ACP at 145); Judgment at 4-
6, Findings of Fact3.2,3.5,and 3.10 (ACP at 28-30); POW initiative petition
(ACP at 177-78). ACP refers to Appellants’ Clerk’s Papers, RP1 refers to the
Report of Proceedings for the trial, and RP2 refers to the Report of
Proceedings for the Presentation.

2 See ACP at 177-78.



Also on September 8, 2006 and on September 12, 2006, Petitioner
OWOC filed initiative petitions to have the Port Angeles City Council enact
an ordinance or submit to a vote of the residents of the City the “Medical
Independence Act.”® A copy of the OWOC initiative petition with the text
of the proposed ordinance is in the Appendix at pages A-18 through A-19.*

The City failed to submit the POW and OWOC initiative petitions to
the County Auditor by September 13, 2006.° In response, on September 19,
2006, POW and OWOC filed a Complaint for Writ of Mandamus and
Petition Pursuant to RCW 35.17.290° under Clallam County Superior Court
Cause No. 06-2-00828-9.”

The POW and OWOC Writ of Mandamus sought to compel the City
Clerk to submit the initiative petitions to the County Auditor.®> The POW and

OWOC Petition Pursuant to RCW 35.17.290 sought to have the court find the

*  Stipulation and Order at 2, Paragraph 2 (ACP at 146); Judgment at 4-
6, Findings of Fact 3.2, 3.4, and 3.10 (ACP at 28-30); OWOC initiative
petition (ACP at 171-72). ‘

*  See ACP at 171-72.

>  Judgment at 6-7, Findings of Fact 3.17, 3.11, and 3.12 (ACP at 30-
31). September 13, 2006 was three working days after September 8, 2006.
RCW 35A.01.040(4) provides, in part:

Within three working days after the filing of a petition, the
officer with whom the petition is filed shall transmit the
petition to the county auditor for petitions signed by
registered voters

8 RCW 35.17.290 is in the Appendix at page A-42.

7 Judgment at 6, Finding of Fact 3.13 (ACP at 30); Judgment at 3,
Paragraph 2.1 (ACP at 27); POW and OWOC Complaint (ACP at 179-88).

®  Judgment at 6, Finding of Fact 3.13 (ACP at 30); POW and OWOC
Complaint at 1-2 (ACP at 179-80).



POW and OWOC initiative petitions sufficient and to procure a decree
ordering an election to be held in fhe City for the purpose of voting upon the
proposed ordinances.’
On September 18, 2006, the City filed a Complaint for Declaratory
Judgment under Clallam County Superior Court Cause No. 06-2-00823-8.1°
The City requested a declaration that the initiatives were beyond the scope
of the initiative powér for the City of Port Angeles, anon-charter code city.'!
On September 26, 2006, a Stipulation and Order was filed that
consolidated the two cases under Clallam County Superior Court Cause No.
06-2-00828-9." In signing the Stipulation and Order, the City agreed to
“promptly forward the POW and OWOC initiative petitions to the County

9913

Auditor for determination of sufficiency. The stipulated order made

°  Stipulation and Order at 2, Paragraph 5 (ACP at 146); POW and
OWOC Complaint at 2, Paragraph 1.2 (ACP at 180). The full text of RCW
35.17.290 is:

If the clerk finds the petition insufficient or if the
commission refuses either to pass an initiative ordinance
or order an election thereon, any taxpayer may commence
an action in the superior court against the city and procure
a decree ordering an election to be held in the city for the
purpose of voting upon the proposed ordinance if the court
finds the petition to be sufficient.

1 Stipulation and Order at 2, Paragraph 4 (ACP at 146); Judgment at 6,
Finding of Fact 3.13 (ACP at 30); City’s Complaint (ACP at 5-22).

' Judgment at 3, Paragraph 2.1 (ACP at 27); Stipulation and Order at
2, Paragraph 4 (ACP at 146).

2 Stipulationand Order at 1 (ACP at 145); Stipulation and Order at 4-5,
Paragraph 1 (ACP at 148-49); Judgment at 3, Paragraph 2.1 (ACP at 27).

> Stipulation and Order at 2, Paragraph 8 (ACP at 146); Judgment at
7, Finding of Fact 3.18 (ACP at 31).

4



Washington Dental Service Foundation, LLC, (“WDSF”) a party in Cause
No. 06-2-00828-9.1* The stipulated order suspended the City’s legal
obligation regarding the initiative petitions until the trial court issued its order
on January 19, 2007.* The Stipulation and Order set the schedule.'® The
hearing on the merits and trial was held before the Honorable M. Karlynn
Haberly on Monday, December 11, 2006."” The City was represented by
William E. Bloor, City Attorney for the City of Port Angeles, POW and
OWOC were represented by Gerald Steel, P.E., attorney at law, and WDSF
was represented by Roger A. Pearce and Foster Pepper PLLC.!® The trial
court based its judgment on undisputed facts.

Procedurally, each of the parties submitted opening,
response and reply briefs accompanied by declarations and
exhibits. The Stipulation and Order contemplated a
hearing on the merits, which was scheduled for December
11, 2006, and a final order. Accordingly, the Court treats
the hearing as a trial on undisputed facts. Even though the
parties did not submit a set of stipulated facts, the
following relevant facts were undisputed and, based on
these undisputed facts, the initiative petitions filed by Our
Water-Our Choice and Protect Our Waters (attached to
those parties’ Verified Application for Peremptory Writ),
and the Agreement Regarding Gift of Fluoridation System

% Stipulation and Order at 4-5, Paragraph 2 (ACP at 148-49); Judgment
at 3-4, Finding of Fact 3.1 (ACP at 27-28).

¥ Stipulation and Order at 4-5, Paragraph 3 (ACP at 148-49); Judgment
at 3-4, Finding of Fact 3.1 (ACP at 27-28).

'8 Stipulation and Order at 4-5, Paragraphs 4-5 (ACP at 148-49);
Judgment at 3-4, Finding of Fact 3.1 (ACP at 27-28).

7 Judgment at 3-4, Paragraph 2.2 and Finding of Fact 3.2 (ACP 27-28);
RP1 at 1.

'8 Judgment at 3, Paragraph 2.2 (ACP at 27).



(attached to the City’s Complaint For Declaratory
Judgment), the Court enters the final judgment herein.

‘ Judgment at 4, Finding of Fact 3.2 (ACP at 28).

WDSF submitted a motion to dismiss and rﬁotion for judgment on the
pleadings and the trial court 'subsumed those motions in its ruling on the
merits."”

A presentation of the pfoposed Judgment was held on January 19,
2007.2 POW and OWOC presented exceptions to those proposed findings
prepared by the City and WDSF.?! The exceptions presented by POW and
OWOC are in the record.” In particular, POW and OWOC argued for one .
additional Finding of Fact:

320 There are other public water systems
besides the Port Angeles municipal water system that
provide water service in the City of Port Angeles.
ACP at 45; RP2 at 14-19. The proposed finding was not accepted by the
trial court.”

POW and OWOC filed a Notice of Appeal to the Supreme Court with

the Clallam County Superior Court on February 12, 2007.24' The Supreme

Court transferred the case to the Court of Appeals.”> The Court of Appeals

¥ Judgment at 10, Paragraph 5.3 (ACP at 34).
2 RP2atl.

2 RP2at2-3.

2 ACP at 38-49.

2 RP2at19.

2 ACP 23-35.

25

Appendix at page A-3.



issued its publiéhed Opinion on July 15, 2008. POW and OWOC filed a
Motion for Reconsideration on August 4, 2008. The Motion was denied on

August 27, 2008. Appendix at page A-15.

2. Statement of the Facts of the Case

This case is based on undisputed facts.?® On October 7, 2006, the
County Auditor found the initiative petitions to be sufficient and sent letters
back to the City Clerk stating, “[t]he required number of signatures has been
met, thus allowing submission to the voters at an election to be
determined.””

The City has not adopted any water purity standards that are more
strict that the State standards.?® The proposed initiative Ordinances seek to
establish such local standards for all water supplies serving the City now or
in the future.”? Section 1 of the Water Additives Safety Act states:

This ordinance requires that any substances which are added

[to public drinking water supplies in the City] with the

intention of treating people, not the water, must meet existing

health-based standards which protect the entire population,
including infants, the infirm and the elderly over their
lifetime.

Appendix at page A-17.
In Section 2(C) of this Act, it defines “contaminated with filth” as the

condition where drinking water would have contaminants at concentrations

that exceed certain goals established for drinking water by the federal

% Judgment at 4, Finding of Fact 3.2 (ACP at 28).
27 Judgment at 7, Finding of Fact 3.18 (ACP at 31).
% See Port Angeles Municipal Code.
»  Appendix at pages A-17 and A-19.
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Environmental Protection Agency (“EPA”). Id. These EPA goals are called
Maximum Contaminant Level Goals or “MCLG”. WAC 173-200-020(16).%°
The EPA also sets Maximum Contaminant Levels (“MCL”) for drinking
water. WAC 173-200-020(15).! The EPA goals (MCLG) for drinking water
are more strict and more safe than the EPA allowed contaminant levels
(MCL) in drinking water. The MCLG are set at levels “for which no known
- or anticipated adverse effects on human health occur including an adequate
margin of safety.” WAC 173-200-020(16). The MCL and MCLG with
health comments are in WAC 246-290-72012 (Appendix page A-49 et seq.)

Section 3 (B) of the Water Additives Safety Act states that it is
prohibited to add any substance to any public drinking water supply that
serves the City if the addition will cause the drinking water to be
“contaminated with filth.” Appendix page A-17. In other words, substances
may not be added to public water supplies serving the City if it would cause
a contaminant concentration to exceed the MCLG set by the EPA. Id.

Section 3(A) of the Water Additives Safety Act states that no person
shall add to any public drinking water supply any substance that is intended
to act as a medication for humans unless the substance is approved by the
federal Food and Drug Administration (“FDA”) for safe delivery using the
water system. Id. Ifthere is no approval by FDA for delivering a medication
in drinking water, such delivery would be prohibited by this subsection.

The Water Additives Safety Act in the third Whereas Clause states:

#  ACP at 45; RP2 at 14-19. .
31 WAC 173-200-020(15) is in the Appendix at page A-48.
8



WHEREAS under Article 11, SECTION 11 of the State
Constitution, RCW 35.88.020 and RCW 35A.70.070(6), The
City Of Port Angeles may prescribe what acts shall constitute
offenses against the purity of its water supply and exercise
control over water pollution, and RCW 70.142.010(2)
expressly states that State and local standards for chemical
contaminants may be more strict than the federal standards
[the MCL set by EPA].

Id.*?

The City is a code city operating ﬁ;lder Title 35A RCW and pursuant
to authority in RCW 35A.11.020%, the City has operated a drinking water
utility since 1924.>* The City is not a county and its population is less than
125,000.* In 2003, the City Council passed a motion to approve fluoridation
of the City’s water supply.®® In 2005, WDSF entered a contract
(“Agreement”) with the City wherein WDSF paid for the design,
construction, and installation of a fluoridation system and the City agreed to
fluoridate its municipal public water supply for ten years.*” If the City fails

to meet its obligations under the Agreement, the City has agreed to repay

WDSF for its expenses for design, construction, and installation of the

2 RCW 70.142.010(2) is in the Appendix at page A-47.

»  Finding of Fact 3.3 erroneously references RCW 35.11.020 instead
of RCW 35A.11.020. Similarly, Finding of Fact 3.11 erroneously references
RCW 35A.11.110 instead of RCW 35A.11.100. RCW 35A.11.020 is in the

~Appendix at page A-40.

**  Judgment at 4, Finding of Fact 3.3 (ACP at 28); Judgment at 6,
Finding of Fact 3.15 (ACP at 30).

% Judgment at 7, Finding of Fact 3.19 (ACP at 31).
6 Judgment at 5, Finding of Fact 3.7 (ACP at 29).

7 Judgment at 5, Finding of Fact 3.8 (ACP at 29); Agreement at 5,
Paragraph 5.5 (ACP at 18).



fluoridation system up to $433,000.® WDSF delivered the ﬂuoridatioﬁ
system to the City in May, 2006 and the City is currently fluoridating its
municipal public water system.*

Section 5(B) of the Water Additives Safety Act states that thirty days
Aafter the Act is passed by the voters, fluoridation will cease to be allowed
until proofis providéd that the substance meets the criteria set by the Act. Id.
Section 3(A) of the Water Additives Safety Act regulates any substance
added to the water by any pefson if the substance is intended to “affect the
physical or mental functions of the body of any person.” Id. This section
reflects a general law requirement regulating all medications and not just
fluoridation. Id. Section 3(B) of the Act regulates any addition of any
substances that would cause the contaminants in the water supply to exceed
the MCLG. Id. Section 3(C) generally exempts from this regulation,
substances that are added to the water to treat the water to make it safe or
potable. Id. Pursuant to Secfion 4 of the Act, violations are punishable as a
gross misdemeanors. Id.

The Medical Independence Act is similar to the Water Additives
Safety Act except that it outright prohibits putting substances in public water
supplies with the intent of medicating or drugging persons or animals.
Appendix page A-19. It also generally exempts substances used to treat

water. Id.

3% Judgment at 5, Finding of Fact 3.8 (ACP at 29); Agreement at 6,
Paragraph 5.9 (ACP at 19).

% Judgment at 5, Finding of Fact 3.9 (ACP at 29).
10



The full fext of the undisputed facts accepted by the trial court appears
in the Appendix at pages A-22 through A-26. Iﬂ addition, the trial court
relied upon the language in the initiative petition filed by POW,* the
initiative petition filed by OWOC,* and the Agreement.” The Agreement*
is in the Appendix at A-31 through A-39.

3. Additional Undisputed Finding of Fact

POW and OWOC proposed Finding of Fact 3.20:
3.20 There are other public water systems
besides the Port Angeles municipal water system that
provide water service in the City of Port Angeles.
This finding of fact was proposed in the POW and OWOC exceptions at the
January 19, 2007 presentation.** This finding was not accepted by the trial
court.”
At the December 11, 2006 trial, WDSF admitted that the small non-
municipal water system that provides water service in the City of Port

Angeles that is described in the Second Declaration of Gerald Steel*® “is a

public drinking water system.”” In further support of this proposed finding,

4 Appendix at A-16 through A-17 (ACP at 177-78).
' Appendix at A-18 through A-19 (ACP at 171-72).
2 Judgment at 4, Finding of Fact 3.2 (ACP at 28).
¥ ACP at 14-22.
#  ACP at 45; RP2 at 14-19. .
4 RP2at 19.
% ACP at 71-90.
7 RPI at 85.
11



Gerald Steel presented two letters to the trial court on January 19, 2007.48
The first letter reports that PUD #1 of Clallam County provides public water
service to an estimated 46 cuétor_ners inside the City of Port Angeles.
Amended ACP at 51A. The second letter reports that the Dry Creek Water
Association, Inc. provides public water service to an estimated 31 customers
inside the City of Port Angeles. Amended ACP at 51B. The City admitted
to the facts presented in these letters.* The WDSF stated,

Just very briefly, in our reply briefs we didn’t say that the

City was only served by the City’s public water system.

We said that there may be other water systems, like small

well systems, but we didn’t think it was material to the

issues before the court.
RP?2 at 18, lines 17-23.

Petitioners requested that the Court of Appeals adopt the missing
finding of fact on their own.”® The Court of Appeals declined to address this
missing finding stating that it would not change their decision.” Petitioners
request that this Court rule on this ancillary issue.

E. ARGUMENT
This Court has clearly laid out the scope of pre-election review of

statewide initiatives and referendums. Challenges that a measure, if passed,

would conflict with other law are substantive invalidity challenges that are

4 RP2at 15-16. The trial court allowed these letters to be filed with the
Clerk but did not accept them. RP2 at 19, lines 6-8. These letters were filed
in the Third Declaration of Gerald Steel. Amended ACP at 50-51B.

“ RP2 at 18, lines 5-10 (referring to the letters, the City states
“Technically, they are correct.”).

% Appendix page A-13.
51 . Id

12



not allowed in this state. Coppernoll v. Reéd, 155 Wn.2d 290, 297-99, 119
P.3d 318 (2005). Procedural challénges are allowed.”® Id. Challenges that
“the subject matter is not proper for direct legislation are allowed. Id. A
statewide initiative is not proper for direct legislation if it is beyond
Washington’s legislative power to enact. Id. at 299-305. If there is ’
legislative authority for a measure it is proper for direct legislation. Id. A
challengc that a measure, i_f passed, WOIﬂd conflict with other laws is a
substantive invalidity challenge that is not allowed in pre-election review. Id.
at 297-305.

Since the issuance of the Coppernoll decision, this Court has not had
a decision that applies the Coppernoll analysis of “substantive invalidity” to
pre-election review of a local initiative measure.”® There is a need for this
Court to clarify the distinction between “substantive invalidity” and
“legislative power to enact” challenges for local initiatives.

When local initiatives are subjected to “substantive invalidity”
challenges in pre-election review, the cost skyrockets to get the measure
before the voters and this substantially thwarts the people’s right tot the
initiative power. The instant case provides this Court with an excellent

opportunity to clarify, consistent with Coppernoll, the difference between a

2 There are no procedural challenges presented in this case.

% This Court addressed the issue of “legislative power to enact” in local
initiatives reviewed after the decision in Coppernoll was issued when it found
“an initiative is beyond the scope of the initiative power if the initiative
involves powers granted by the legislature to the governing body of a city,
rather than the city itself.” City of Sequim v. Malkasian, 157 Wn.2d 251,261
(2006). A similar issue was addressed in 1000 Friends of Washington v.
McFarland, 159 Wn.2d 165, 149 P.3d 616 (2006). Neither the Malkasian
decision nor the McFarland decision addressed substantive invalidity.

13



“substantive invalidity” challenge and a “legislative power to enact”
challenge for a local initiative.

1) The first issue presented for review asks this Court to
determine if there is authority for the two local initiatives under review to be
within the power of the corporate City to enact.

Does a corporate code city have authority either by Article X1,

Section 11 of the Washington State Constitution (police

power) or by RCW 35A.70.070(6) and Chapter 35.88 RCW

to adopt strict local water purity standards for all public water

systems serving the inhabitants of the City despite the fact

that City’s legislative bodﬁy operates one of the public water

systems serving the City?™*

This issue meets the “substantial public interest” requirement set forth
in RAP 13.4(b)(4) first because the authority set forth in this issue is the
authority relied upon by the subject initiatives,> and it is important to all of
the inhabitants of the City of Port Angeles as to whether this authority should
allow them to vote on the initiatives. This Court can take judicial notice that
the population of the City of Port Angeles for April 1, 2008 was estimated by
the Office of Financial Management to be 19,170 people.® Second, it is a
fundamental issue of broad importance to the inhabitants of all cities in the

State to know if they can use this authority to set more strict local water

purity standards for the public water supplies that serve their cities.

*  RCW35A.70.070(6) is in the Appendix at page A-41. Chapter 35.88
RCW is in the Appendix at pages A-43 through A-46.

> Supra, this brief at 9 (WHEREAS Clause).

% Table 4 in 2008 Population Trends for Washington State published
September 24, 2008 on the State Office of Financial Management website at
http://www.ofm.wa.gov/pop/poptrends/default.asp

14



Further, this issue presents the Court with an opportunity to -
distinguish between a “powef to enact” and a “substantive invalidity”
challenge for alocal initiative for the first time since the Coppernoll decision
was filed. Itis of substantial public interest to have more clarity on this issue
for local initiatives.

Also, the Court of Appeals decision related to this issue is likely in
conflict with Coppernoll such that the criterionin RAP 13.4(b)(1) is met. See
infra this brief at 18-19.

2) The second issue presented for review asks this Court to
determine if a new ordinance that for the first time sets citywide local water
purity standards under the authority described in Issue 1 above is a legislative
action.

When a city has not previously adopted any local water purity

standards for all public water systems serving the inhabitants

of the City, are the first initiatives that establish such

standards considered to be legislative, particularly when they

regulate the use of public drinking water systems to medicate
citizens?

This issue is of substantial public interest for some of the same
reasons stated for Issue 1 above. It is of substantial public interest to the
19,170 residents of the City of Port Angeles because it addresses a necessary
criterion to be met for this Court to issue a decree pursuant to RCW
35.17.290 to place the initiatives on the ballot. It is of substantial public
interest to all inhabitants of all cities in the State because it will be relevant
to whether they can adopt strict local water purity‘standards through initiative

powers. It is of substantial interest to all citizens because it will determiné

if local initiatives can be used to prohibit anyone putting drugs and similar

15



substances into their public water supplies or whether such an issue can only
be addressed at the State level.

2(a) Anancillary issue requests this Court to make a finding of fact
based on admissions of the other parties to find that multiple public water
systems serve the inhabitants of the City of Port Angeles.

As an ancillary issue, should this Court make a finding of fact

based on admissions in the record that multiple public water

systems serve the inhabitants of the City?

The review of this issue is left to the sound discretion of the Court.
RAP 13.7(b). This issue is relevant to whether a citywide ordinance setting
local standards for all public water systéms is a legislative action despite the
fact that the City’s own public water system will have to comply with this
citywide regulation. |

3) The third issue presented for review asks this Court to
determine if pre-election review, on whether a measure is legislative, should
consider only the “fundamental and overriding purpose” of the initiative.

~ Should a court review only the “fundamental and overriding
purpose” of an initiative when determining whether an

Initiative’s purpose is legislative in nature?

This issue as well is of substantial public interest for some of the same
reasons stated for Issues 1 and 2 above. It is of substantial public interest to
the 19,170 residents of the City of Port Angeles because it clarifies the scope
of pre-election judicial review to determine if the subject initiatives are
legislative. It is of substantial public interest to all inhabitants in the State

because it will be relevant to whether their local initiatives would be

legislative.

16



Also, the Court of Appeals decision is likely in conflict with
Coppernoll such that the criterion in RAP 13.4(b)(1) is met. Coppernoll
states in determining whether the initiative exceeded the legislative power,
the Court “looked at the ‘fundamental and overriding purpose’ of the
initiative, rather than mere ‘incidental{s}’ to the overriding purpose.
Coppernoll at 302. The Court of Appeals ruled that only pre-election analysis
of the “power to enact” was limited to addressing the “fundamental .and
overriding purpose” of the initiative but the “legislative” pre-election analysis
was not so restricted. Appendix pages A-5 through A-6. This conflict should
be resolved by this Court clarifying that pre-election review of “legislative
power” is to use the “fundamental and overriding purpoée” for both the
“legislative™ test and the “power to enact” test. There is a substantial public
interest in limiting the scope of pre-election review so that initiatives can
reach thé voters before there are legal battles over minor details. Therefore
there is substantial public interest in this Court clarifying this issue.

4) The fourth issue presented for revieW directly addresses
whether a court performing pre-election review may determine if local
initiatives, if approved, would be consistent with federal or state laws.

Beyond determining that procedural requirements are fnet,

that an initiative is legislative, and that the “fundamental and

overriding purpose” is within the state’s or corporate city’s

power to enact, may a court performing pre-election review

determine whether local initiatives would be consistent with

federal or state laws, if approved?

This issue is of substantial public interest because it determines the

proper scope of local initiative pre-election review. The public needs clear

limits on the scope of pre-election review for local initiatives so that

17



excessive costs for pre-election review do ndt thwart and destroy the ability
to use the local initiative power. There is substantial public interest in being
able to vote to express opinions using local initiatives and this issue addresses
the size of the roadblocks that local jurisdictions and others can build to block
use of this initiative power.

Also, the Court of Appeals decision is likely in conflict with
Coppemoll such that the criterion in RAP 13.4(b)(1) is met. Coppernoll
states that substantive invalidity pre-election challenges are not allowed in
this State. Coppernoll at 297-98. The Court of Appeals decision bases its
analysis of the instant pre-election review on principles that are in conflict
with Coppernoll when it states,

Courts . . . review initiatives for whether they would be lawful

if approved. . .. trial courts review the substance and nature

of local initiatives before they are submitted to the voters

because local initiatives must be consistent with federal and

~ state laws.
Appendix page A-1 (emphasis supplied).

To review initiatives for whether they would be lawful, if approved,
would be a suBstantive invalidity review. Coppernoll at 297-98. Under an
extension of the principles in Coppernoll to a local initiative, there is not a
determination of consistency with federal and state laws in pre-election
review but rather there is only a determination of whether the measure is
legislative and whether the corporate city has been given authority to enact
the “fundamental and overriding purpose” of the measure. Coppernoll at
302. The Court of Appeals erred by supporting a substantive invalidity
analysis in pre-election review. The Court of Appeals is giving false advice

to the trial courts regarding pre-election review of local initiatives.
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This issue is also of substantial public interest because, if substantial
invalidity challenges arev not allowed in pre-election review of local
initiatives, the use of the initiative process by the public will be encouraged.
It will be of particular interest to the 19,170 residents of the City of Port
Angeles because it will facilitate getting the initiatives under review onto the
ballot.

5) The fifth issue presented for review asks this Court to determine if a
decree should issue to place one or both of the subject initiatives on the
ballot.

For each of the initiatives reviewed by the Court of Appeals

decision, is it legislative and is its “fundamental and

overriding purpose” within the corporate city’s power to enact

such that this Court should issue a decree pursuant to RCW

35.17.290 to place one or both initiatives on the ballot?

This issue is of substantial public interest to the citizens’ of the City
of Port Angeles, because this would allow them to vote on the subject
initiatives and express their first amendment rights. It is also of substantial
public interest to many others around the state who would like to have the
protections of similar initiative ordinances enacted in their cities or counties.
A successful initiative in the City of Port Angeles would encourage others to
use the initiative process in their own jurisdictions. Many citizens in the
State would support an initiative ordinance that prohibits drugs and similar

substances from being put into the public drinking water supply that serves

their needs.
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F. CONCLUSION

This court should accept review for the reasons indicated in Part E,
reverse the decision of the Court of Appeals, and issue a decree pursuant to

RCW 35.17.290 to place both initiatives on the ballot.

Dated this 25" day of September, 2008.
Respectfully Submitted,

GERALD STEEL PE

By: /W/

erald B. Steel
SBA No. 31084
Attorneys for POW and OWOC
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"IN THE COURT OF APPEALS OF THE STATE OF WASHIN GTON

DIVISION II
CITY OF PORT ANGELES, -  No. 36935411
.Respdnaent, o |
V. |

" OUR WATER-OUR CHOICE; and PROTECT | . _ PUBLISI—IED OPINION
OUR WATERS, ' .

~ Appellants,
V.

. WASHINGTON DENTAL SERVICE
~ FOUNDATION, LLC,

A Party in Interest,

PENOYAR, J. — Our Water-Our Choice and Protect Our Waters, appeal a ﬁial court

decision ruling their initiatives invalid. Both initiatives deal with controllirig additives to Port

Angeles’ public water supply.- Courts do not review initiatives for whether the proposed law is.

good p;iblic policy but do review initiatives for whether they would be lawful if approved.
Unlike statewide initiatives, trial courts review the substance and nature of local initiatives

before they are submitted to the voters becauselocal initiatives must be consistent with federal

and state laws. The trial court found the initiatives invalid because they were administrative in |

nature, they exceeded local initiative 'power because the legislature speeiﬁcally delegated

Al
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authority to operate the city water system to the city council, and the cit_}{ had no power to enact |
ordinances such as those represented by the initiatives. We agree with the trial court and held_ .
the initiatives invalid. |
. FACTS
In 2003 the Port Angeles C1ty Council dec1ded to fluoridate the C1ty s. water system at
-the urging of local health care professmnals In 2005, the counc1l passed a motion approvmg a .
contract with the Washmgton Dental Service Foundation (WDSF). The contract prov1ded that
WDSFvwould construct atnd install a fluoridation system, and the city la'gre'ecl to operate the “
system for 10 years or pay the.foundatiOn $343,000 for the systein. Clallam County Citlzerls fer
Safe Drinking Water challenged thel council’s decision thét the ﬂly.toriclatioj:rxl system --wals
categericelly exerrlpt frorrl environnlental review under the Stete Environmental Policy Act. We.
ultimately upllelcl the ceuncil’s decision in a. iare\tious appeal. Clallam County Citizens for Sq]‘e :
. Drinking Water v. City of PortAngeZes 137 Wn App. 214, 220 151 P.3d 1079 (2007).
Meanwhﬂe each of the appellants in this case filed an initiative, the effect of which, if
venacted would prohibit- the city from adding ﬂuonde to the pubhc water supply. The Our
Water—Our Choice initiative, the f‘“Med1cal Independence Act,” would prohibit the city from
edding to the water supply any substance designed to treat mental or physieal .disease ol which
woulcl affect the fL.mction‘or structure of the human body. Appellént’s.Clerk’s Papers (ACP) at 'l
10-11. The Protect Our Waters initiative, the “Water Aclditives Safety Act,” would. criminelize

the addition of any substance intended to treat or affect the mental or physical health of a Person .

AL
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unless the Feod and Drug Administra'tion specifically approved the substance for use in public
‘water systems.1 ACP_ at 12-13. | ‘ |

Port Angeles (City) _ﬁled' a declaratory judgment aetion, asking the trial court to rule that‘A .
" the initiatives were beyond the local initiative power. The Committees respended with a
mandamus action seeking an order req‘uiring the City to place the inltiatines on the ballot. The
partles agreed to consohdate the actions and try the case on undlsputed facts.®> The trial court .
ruled that the Clty s de01310n to fluoridate the water was adrmmstratrve and thus beyond the local
1n1t1at1ve power. The trial court also concluded that the initiatives exceeded the local 1mt1at1ve ,
power because the legislature speciﬁcally delegated to the city council the autherity to operate
‘the city water system, and because the City had no nower to enact ordlnances such as those
.repre;sented by the initiatives. | |

vTh_e Corrlrnittees sought direet review by the Supreme »Cdurt,. Whieh declined to grant
revlew and transferred the case to us. o | |

| ANALYSIS
I PREELEC’lION REVIEW OF INITIATIVE
| The Committees ehallenge the trial eeurtls conclusi_ons of law and its judgrnentvbased on.

- those eenclusioné of law. At trlal, the court deterrnined that botll initlativee were invalid because :

(1) they sought to regulate matters administrative in nature, (2) they improperly interfered with

L Our Water-Our Choice and Protect Our Waters will be collectrvely referred to as “Comm1ttees ‘
1n this opinion. :

? Both county superi'or court judges recused themselves, and Judge Karlynn Haberly from Kitsap
County was appointed as a visiting judge. . , ' /45
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rhe City’s legislatively grante‘cl right to operate the public water system, and (3) they exceeded

- the City Council’s lawmaking authority. | o -

| A  Standard of Review

We review issues of law de novo. In re Elecz‘rzc nghtwave Inc 123 Wn. 2d 530, 536,

. 869 P.2d 1045 (1994) - '

Preelection review of an initiative is disfavored, but appropnate when the initiative is

beyond the scope of the 1mt1at1ve power. Coppernoll V. Reed, 155 ‘Wn.2d 290, 301 119 P.3d

| 318 (2005). An initiative is generally w1th1n the im’uatlve power 1f it meets two requirements: It
is “legislatiye in nature,” and it Wonlcl enact a “‘law :that is 'Within‘the [state/eity’s] power tol
enact.” Futnrewise V. Reed, l‘6l Wn.2d 407, 411, 166 P.3d 708 (2007); C_oppernoll,_ 155 Wn.2d .
at 302; see also Philadelphia II v. Gregoz're., 128 Wn.2d 707, 719, 9ll,'P.2Ad.3_8l9 (1996).
Generally, an act is “legislaiive” if it creates a, neyy policy er plan, while an. aet is only
“admlmstratlve” if it “merely pursues a plan already adopted by the leglslatlve body 1tself or

some power superior to it.” Bzdwell V. Czty of Bellevue, 65 Wn. App 43, 46, 827 P.2d 339
(1992) (quoting Seattle Bldg & Constr T rades Council v. Czty of Seattle 94 Wn. 2d 740 748,
620 P 2d 82 (1980)) see also Hezder v. City of Seattle, 100 Wn. 2d 874, 876, 675 P. 2d 597 N

' (1984); Ruano V. Spellmqn, 81 Wn.2d 820, 823, .505 }P.2d 447 (1973). |

| ' Additionally, initiative rights do not extend to matters that state 1ayv delegates exclusively
"to local legis_lative authorities. City of Sequim v. Malkasian, 157 Wn.Zd 2'5-1, 264, 138 P.3d 943

| ~ (2006); Whtrtcom County v. Brisl)ana, ..125 Wn.2d .345, 350, 884 P.2d 1326 (1994). With re'spect

to the povyer to enac_t a law, a state initiative must Be within “the seope of the *state legislative

power.” Coppernoll, 155 Wn.2d at 301 Local initiatives, in turn, must be within the local

- legislative power. ' S . : Al;/
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" Bl Fundamental_and Overriding Purpose |
| The Committees urge us to hold that the trial court erred in its conclusions of law by
reviewing more than just the f‘fllndarrwntal and oVerriding purpose” of the initlative to determine
both whether they are legislative and whether their purpose is _Within the City’s power to enact.
Appellant’s Br. at 20. The Comumittees argue that per Coppernoll, the oourt must l1m1t its
' -preelection inquir}r to only the “fundamental and overriding purpose of the iriitiative”: -
In Philadelphia ]I we used a two part test to determine whether the 1n1t1at1vev . |
exceeded the legislative power. ‘[I]n order to be a valid initiative, [an initiative]
- must be legislative in nature and enact a law that is within the Uurlsdlctlon s]
power to enact.” ... We looked at the ‘fundamental and overriding purpose’ of
the initiative rather than niere ‘incidentals’ to the overriding purpose.
Coppernoll, 155 Wnad at 302 (citations omitted). |
The Committees‘argue that Coppernoll’s use of “ﬁrndarnental and overrlding purpose”
‘extends to the court’s. entire review of an initiative, and that. this standard applies not olnly'to
determme Whether the initiative is within the city’s power to 1mplement ‘but also to dec1de the
" leglslat1ve/adm1mstrat1ve issue. Coppernoll does state that when reviewing a state-w1de
" initiative to determme if 1t is 1n the state s power to enact the court should review only the
: “fundamental and overriding purpose” of the initiative. 155 Wn. 2d at 303 A close reading of
‘Coppernoll reveals that the court does not suggest that the same “fundamental and overriding

purpose” test applies in determlmng whether an initiative’s purpose is legrslatwe in nature.

Instead, the opinion connects the “fundamental and overndmg purpose” language solely to the
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» deteimination. of whether the initiative is within the State’s power to enact.® 155 Wn.2d at 303.
| This readlng of Coppernoll is further conﬁrmed by the Washington Supreme Court’s
subsequent demsmn in Futurewise v. Reed where it states: |
If a.n initiative otherw1se meets procedural requlrements, is legislative in nature,
and its “fundamental and overriding purpose” is 'Wit‘hin the State’s broad power to

enact, it is not subject to preelection review.

161 Wn.2d at 411 (citing Coppernoll, 155 Wn.2d at 302-03).

| In sum, an initiative must be both legislative in nature and within the locality’s power to ‘

enact. After examining Coppernoll and Futurewise, it is clear that a court may review more than

the “fundamental and overriding purpose” of the initiative when determining whether it is
legislative or administrative in nature.*

C. The Committees’ Initiatives are Administrative in Nature

Public water ‘systems operate under a complex regulatory scheme The federal

. Environmental Protection’ Agency (EPA), through its Office of Ground Water and Drinking

‘Water, regu_lates all public water systems in the United States under the Safe Drinking Water Act

*In Coppernoll there was no question that the initiative was leglsiative in nature. Thus,
“Coppernoll concludes: “In adherence to our prior decisions, we therefore restrict analysis of I-
330 to determining if its ‘fundamental and overriding purpose’ is within the. state’s power to
. enact.” Coppernoll, 155 Wn.2d at 303. The court makes no similar assertion for determination
of whether an initiative is legislative or administrative.

4 Additionally, we note that the trial court did not make a ﬁnding as to. the. fundamental and
overriding purpose of the initiatives, and the Committees did not request that the court make one.
Only now do they assert that the fundamental purpose of their initiatives is to “prohibit pollution
of all public water systems serving [Port Angeles] and to protect health and safety” of its citizens
by either prohibiting the addition of medications to- the water supply or by strictly monitoring
‘those medications deemed appropriate. Appellant’s Br. at 21. This is an assertion which the
City challenges by noting that the purpose of the initiatives is to “halt fluoridation of the City’s

water supply.” Resp’t’s Br. at 18. The trial court is the proper body to determine the initiatives’:

purpose, though, for our purposes, such a determination of fundamental and overriding purpose

is unnecessary as the initiatives fail on other grounds.

6
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(Act). The EPA sets natéonal standards for drmkmg water, but géherally, the ciirect oversight of
public water systems is conduéted by the states. Under the Act, a state can apply to irnplemént
the Act by agreeing to sét standards at least as stringént a's .‘;he federal standards and ﬂ"len enforce
those standards. | |
The EPA grantéd Washington p;imacy to implement the Act (primacy has been granted
to all but one state). 'See'R.C,W 70.119‘A.08(.)‘(D'epartment of Heélth ensures compliance with
Safe Drinking Water Act). The State Boa;rd ‘of Hcalth is charged Wifh regulating the purity- of
. public water Msy-stems. RCW 43.20.050(2)(a). The legislaﬁlre éreated : é single exception,
allowing the local health departments in ‘every‘cb.u_nty Awi.th a population larger than 125,000 tcvy.-
: “establish water quélity staridérds‘ for its juris‘dicﬁon rﬁore stringent than standardé 'establiéhéd by
the state board of héal » should it choose to do 0. RCW 70.1‘42.0405 This statute, however,
does not apply‘ herc.5 A | |
Given this legal ‘fr‘a.mework, the trial co.ﬁrt’ls determinaﬁon that the Committees’ -
initiat_i\}és a;fe administrativé_ in nature is corréct. Each initiative Would regulate additives to Port
Angeles; public Water system. The Cqﬁmiﬁees a.rgﬁe fhat the initiatives merely add new
restrictions not élready found 1n the feglﬂatory scheme and thus‘éreate new law (i.e. Iegislative,
not administratiﬁre).' This argument fails. _Uneier tﬁe Department of Health’s regulatory scheme,
vthe test here is whefher the Only decisions left are édministrative in nature. Ruané, 81 Wn.2d' at
82405, |
" As we previously held iﬁ Clallqm VCo.unty- Citizer_zs, the‘(vlity’s initial proposal td fluoridate -

its water was an action ﬁnder a program admihistefed by the Department of Health. 137 W _

3 Port Angeles isnot a coﬁnty and does not have more th_an 125,000 residents. . A 7

7
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App. at 220. The Department of Health has authority under RCW 70.119.050 to adopt rules and
regulations relating to public water systems. Decisions by local water companies about which
- chemicals to add to public water systems are administratiye' in nature because those decisions

‘merely implement plans already adopted and supervised-by the Health Department WAC 246-

290.5 Here, the City 1tself lacks the authority to add add1t1onal legal restrictions; thus any

'decrs1ons regardmg the purlty of publ1c water systems are adm1mstrat1ve in nature. -
Additionally, the Comrn1ttees argue that their 1n1t1atrves are legrslatwe in nature because

the City itself does not have an ordinance expressly setting permissihle maximum. levels for

dnnkmg water add1t1ves and testmg methods. Thus, they argue, therr proposed initiatives must

be leg1slat1ve because they Would set local max1mum levels for fluoride and other addrt1ves as

well as provide testing standards for those additives. This argument also fa.lls. ‘The standard is |

not whether the City itself has adopted a plan regulating the addltrves but. Whether a plan has -

already been adopted “by the leglslat:we body [of the c1ty] 1tself Or some power supenor to it.”

Hez'der, 100 Wn.2d at 876. Here, both the Washmgton Legislature and the Washlngton Board of |

_ Health are powers super1or to the C1ty and their comprehens1ve regulat1ons constitute a plan

| regulatrng additives to public drinking water. Thus the City’s actions implementing that general

~plan are admrmstratrve, not legislative. Since the initiatives seem to pursue/affeet a plan already

in place, they are administrative in nature and therefore invalid.
D. Initiatives Not Within the City’s Power to Enact
‘The trial court ruled, additionally,that the initiatives were not within the City’s power to

enact. The Committees argue that the trial court erred in this conclusion as it should not have

6 Thrs WAC descrrbes all of the rules and regulations a pubhc Water system provider must

comply w1th
8
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- looked beyond the fundamental and overriding purpose of the . initiatives in making its.

conclusion. They argue that by looking only at the overriding purpose, the measures are within

the City’s power to enact. The City disagrees, noting that though this State has adopted the

method of rev1ew1ng only the fundamental and overr1d1ng purpose of an initiative—to determlne |

whether a state has the power to enact a sz‘ate-wzde initiative—it has not extended thrs test to

review of local initiatives.

The Clty is correct that the Supreme Court has not yet dlscussed hm1t1ng their preelection

review of local initiatives (to determme whether they are w1th1n a city’s power to enact) to only

-

the fundamental and overr1d1ng purpose of the 1n1t1at1ve The Clty argues that we should not.

extend the "‘fundamental and overrldlng purpose” test. to preelectlon review of local 1n1t1at1ves

because of the basic differences in the right of initiative between state-wide and local initiatives.

- Though the right to State-wide initiative is protected hy our state constitution, there is no

similar constrtutronal protection or right of local initiative. WASH CONST ‘art. I, § 1. The

Angeles until 1973 RCW 35A.11. 080 1973 Wash. Laws, Ist Ex. Sess Ch 81§ 1. Be51des _

this basic dlfference there is a pract1cal dtfference between the two types of 1n1t1at1ves that -

warrants different types of preelectlon Ieview.

. Where a state-wide initiative creates new state law, binding upon all a local initiative can

only create new law that is not 'inconsistent with or inapposite to state and federal law. Seattle

Bldg. & Constr. Trades Council, 94 Wn. 2d at 747 Where substantrve review of a state-w1de

- initiative 1s 1nappropr1ate a similar rev1ew for a local initiative is warranted given the greater

restnctlons placed upon them. The City properly cites to several cases where the Washmgton

" Supreme - Court has undertaken -a substantive teview of local initiatives or referendums to

-9
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determine whether they were within the cities’ power to enact. See Seattle Bldg. & Const. -

Trades Council, 94 Wn.2d 740 (local initiative purporting to. prohibit bridge across Lake

' Washington in the City of Seattle Was.beyond the scope of the local initiative power because it

was inconsistent with the exclusive method provided in chapter 47.52 RCW for determining |

location of limited access routes); Close v. Meehan, 49 Wn.2d 426, 430-32, 302 P.2d 194 (1956) |

(local initiative that would have changed the site for a propos_ed sewage treatment plant was
beyond the scope of the local initiative power because it violated the sewage treatment plant

planning requirements of RCW 80.40.070).

Though both cases are on pomt they were both decided by the court well in advance of-

~ its -decisions discussing preelectlon review of the fundamental and ovemdmg purpose of

1nlt1at1ves.7 Furthermore while dlfferences between state-wide and local 1mt1at1ves arguably
dictate that a court. should employ different methods of preelectlon review, in this case it is

unnecessary for us to decide this point. Both initiatives clearly fail because they are

adrr1irlistrative in nature and improperly infringe on rights delegated by the 'legislature to the city |

“council.
E. Delegation to City Legislative Body

The trial court correctly determined that the initiative power does not extend to regulating

public water systems because the legislature granted city 1eg1s1at1ve bod1es the power to operate -

water utilities. See RCW 35A.11.020 (“The legislative body of each code city ‘shall have all

" The court decided Philadelphia Il in 1996, Coppernoll in 2005, and Futurewise in 2007,

10
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powers . . [necessary for] operating and supplying of utilities and municipal services commonly

or convemently rendered by cities or towns. ”)
As the Washington Supreme court recently explained in ]000 Friends of Washzngton V.
,McFarland 159 Wn.2d 165, 174, 149 P.3d 616 (2006), When the legislature clearly'delegates
' power to a local legislative body as opposed to the city as a whole, referendums and 1n1t1at1ves

that attempt to 11m1t or modlfy that power are beyond the initiative power. The ]000 Frzends

court reaffirmed its holdlng in Brzsbane, 125 Wn.2d 345, that the-leglslature granted the local

legisiative body the power to implemeént the Growth Management Act (GMA), and'thus local
citizens may not exercise the referendum or 'initiatiye power to limit, modify, or overturn a local
legislative body’s actions under the act. 1000 Friends, 159 Wn.2d at 174-75. Likewise, zoning
| decisions cannot be made by referendum' or 'initiatiye because that power : was.. .e_xpressly

: delegated to the local legislative body. Lince v. City of Bremerton, 25 Wn. App 309, 312-13,

. 607 P. 2d 329 (1980) The legislature in RCW 35A.11.020- clearly delegated the authority to |
operate a mum01pa1 Water system to 1oca1 Ieglslatwe bod1es rather than local mumc1pa1 '

' corporatlons. This delegation placed the operatlonj of a municipal water system beyond the .

initiative poWef ?
The Committees urge us to dlscount the grant of power through RCW 35A.11.020, and

instead ﬁnd that the initiative is vahd because the corporate city has the power 1o regulate water

" pollution through its police power. Chapter 35.88 RCW. ‘Division One found a similar argument

8 1t is well settled that in the context of statutory interpretation, a grant of power to a city’s
governing body (“legislative body”) refers excluswely to the mayor and city council and not the
electorate. City of. Sequzm 157 Wn. 2d at 266.

P WAC 246 290 dictates how a mun101pa1/pubhc water system should be run. It further dlctates

water quahty standards and testing procedures.
11
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in City of Seattle v. Yes for Seattle, 122 Wn. App. 382, 93 P.3d 176 (2004), unpersuasive.

Similarly, we are not persuaded by the Committ'ees’ argument in this case.

In Yes for Seattle creek protectlon activists proposed an initiative to place development
restr1ct1ons on property near creeks. The'court held that this was a development regulation as
defined by the GMA and thatthe leg1slature had granted authority to a city’s leglslatrve body‘ to

. enact GMA development regulations, not to the city as a corporate body. 122 Wn. App. at 389.

The activists argued that besides the GMA,lthere were broad grants of authority to cities

generally for regulating creeks. " For example, RCW 35.21.090 granted authority to cities to

~ manage watercou'rseS' RCW 35.31.090 ,granted authority to cities to regulate pollution in

streams and article XI, section 11 of the Washlngton Const1tut10n granted authorrty to 01t1es to
make all regulat1ons not 1ncons1stent Wrth state laws Yes for Seatﬂe 122 Wn. App. at 392.

Division One held that these grants of authorlty were not controlhng, because the creek activists’

proposed 1mt1at1ve would 1nterfere with the legislature’s specific grant of power to the leg1slat1ve ]

body of the city to enact development regulation. Yes for Seattle, 122 Wn. App. at 392.

' As w1th the GMA, the legislative grant of authority to the legislative body of the -city to
" “[operate] and [supply] utilities” is explicit. RCW 35A.11.020. The legal test for the ualidity of
a local initiative is not Whether some generalv law might supply. .authority to the city as a
corporation, but whether the propo.sed initiative. .Would “interfere with the exercise of a ‘power

delegated by state law to the govermng body of the c1ty ”? Przorzz‘zes First v. City of Spokane, 93

- Wn. App 406, 411 968 P.2d 431 (1998). Put another way, the people cannot deprive the C1ty s

- legislative authority of ‘th_e power to do what the constitution and/or a state statute speciﬁcally

permlt it to do. King County v. Taxpayers, 133 Wn.2d 584, 608, 949 P.2d 1260 (1997). To .

allow the initiatives to proceed on the basis of police power, or some other general theory, would

12 N
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be to undermine the legislative grant of authority to the local i_e:gislative body and the complex
regulatory scheme public w‘atér systerﬁs operate under. 10 |
ML ADDITIO&AL F.rNDINGS"OF FACT
The Cdmmittees assign error to tﬁe trial couﬁfs ‘failure to adopt an addi-tional finding of

fact at presentmer.lt’on J aﬁuary 19, 2007. This pro_posed finding Of fact, 3.20, reads: “‘There are
~ other public water systems begides the- Port Angelés municipal Wate; ;system that provide water
service in the City of Port Angeles.” Appellant’s Br. at 13. Instead of asking us to hold._ that the
trial court ébused its discretion in not including the ﬁnding of féct, the Committees encéurage us
to adopt the Vmis"sing finding of fact on our own. ‘We decliﬁe to address this'a‘s it would not
change (ﬁ:f decisidn that the initiéﬁves are admiﬁist;ative and beyond the scope of ini;tiative
power.
IV.  ELECTION SHoULD NoT BE ORDERED ) _.
| Bepau_’se fhe trial court ruled ‘properly the\tt thc_% initiatives are invélid; ‘we will not issue a
, decrée pursuant to RCW 35.17.2'90"[.(’) place tﬁe ir;itiati.ves on the ballot. -
V.  ATTORNEY FEES | |

' The Connnitt_ces requést attorney feeé.l and cost§ sﬁould tﬁey pl.revail ..on.appeal. The City
(and WDSFj does not rﬁake a request for feeé. Since tﬁe City prevailed on appeal,. it is er;titled

' to costs and the Committees are not. RAP 18.1.

1 The Committees urge us to ‘fharmonize”l RCW 70.142.040 with chapter 35.88 RCW.
Appellant’s Reply Br. at 5. . Given the explicit grant of power, harmonizing the statutes is
unnecessary.’ ' ’ ’ . A "/ ]
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We afﬁrm the tnal ~court.

We concur: -

'\cﬁ/ew@étwm @r

Hou ton, J.

m

/)
‘Hunt, J. //
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION II
CITY OF PORT ANGELES,
Respondent, .
‘ - No. 36935-4-11
V. .
ORDER DENYING MOTION TO
OUR WATER-OUR CHOICE, RECONSIDER
and PROTECT OUR WATERS,
Appellant,
V.
WASHINGTON DENTAL |
SERVICE FOUNDATION, LLC,
Respondent.

- APPELLANTS move for feconsideratibn of the Court’s decision terminating review,
filed July 15, 2008. Upon consideration, the Court denies the motion. Accordingly; itis
SO ORDERED.

PANEL: Jj. Penoya1 Houghton, Hunt

DATED thls;Qi day of@&@f\i@'i' , 2008.

FOR THE COURT:
Gerald Barclay Steel : William E. Bloor
Attorney at Law . City of Port Angeles
7303 Young Rd NW PO Box 1150
Olympia, WA, 98502-9663 ‘ Port Angeles, WA, 98362-0217
P. Stephen DiJulio : Roger A. Pearce
Foster Pepper PLLC - - ~ Foster Pepper PLLC
1111 3rd Ave Ste 3400 1111 3™ Avenue, Suite 3400 ‘

Seattle, WA, 98101-3299 Seattle, WA 98101-3299 A- /5



" : spnnamt; b"y . e
PROTECT OUR WATERS | #5777
0L/ Pogga? ﬁg? ﬁ:ﬁngm 98362
powuwoc@yghaa;wm
[MPROVING STANDARDS FOR MEDICATIONS
"~ PUT IN PUBLIC DRINKING WATER

ALA

INTHATIVE PETITION FOR SUBMISSION TO THE PORT ANGELES CITY COUNCIL

TO: The City Councit of the City Of Part Angeles:

We, the undersigned, pigtared yitersaf the City OLBOrE.A

following ordinante be pacted by the City Civuncil or, i

the City. The proposed title of the gatd ordiftance isthe .
WATER ADBITIVES SAFETY ACT.

eles; State of Washington, respectfilly requeit that the
46 enacted, be subnitted 1o 2. vote of the residerts of

ot

This initiative requires specific safety standards for any substance ititended o act on
the mind or body of people and added to public drinking water. FDA approval is
required. No component of the additive may canse water to exceed existing federal
standards determined to protect the health of everyone— infant to aged-—for a
lifetime. This srdinance does not reguilate chenicals added to water t0 miake water
safe or potakle. _ _
The fill text of thie oxdfitiince is on the revetes side of hils petition.

WARNING: Bvety pepson wio wighs this petition withany othiet than s of hek trdename, or who khowktiply sipns more than
one of these petitions, ot sighs o petition sgekitg at sledtion whidt he ar-ghe is not 4 gl vatee, o Signe a gebtion when e or
ahe is otherwise not qualified to sign, or who makes hersin any Fitse shstement, shall be guiliy of a wisdemeanor.

Pach of us for himself or hetself says: lam a yapistersd voter of the ity of Port Atigeles, State of Washington; and
my resideénce address is correctly stated,
Signature 4s Rayistarad to Vote BRINT NANE Dote  [Voting Addrass Mzr;‘;\nm Phone

2.4., Maty Doa, not Mrs, Joht Doe 2006 NMambar, Strast
rnfday

-1

2

3

10

1

12

13

14

15

Return i petitions to Richard T. Smith, Media Contact for Protect Our Watexs
ol View RA. Port Angeles, WA 98352 emuil: rls@otypen.com  ['fipnf » £ p,ﬁﬁ,g

A

A



WATER ADDITIVES SAFETY ACT

WHEREAS substances jntended to freat or prevent Tuman ilness (ncluding tooth decay) are by definition drujys whish are mandatad
by Congress to be regulated sy the Food and Dreg Administration (FDA),

WHEREAS the FISA as.well 26-he Washington State Departuient of Healthsind WAC 246-895-070 all require ful disclosure of all
components of drgs, witich the City has et to revedl for the forminlation cuersnily beiap added to s dviitking, watsr,

WHEREAS urider Arficle 11 SECTION 11-of the State Constitntion, ROW 35.88:020 and RCW 35A.70,070(6). The City Of Port
Angeles may presctibé what aets shall constitute offenses agatnst the purity of its water supply and exetuise contrsl over water
pollution, and ROW 70,142,010 (2) expressly states that State and tocal standards for chemical coptaminants thay be trore striet than
the faderal standards,

WHEREAS the zitizens of Port Angeles, taking great pride in the pristine water of this aren, desire to ennct the following otdinance to
ensure the haalthfilnass and seettietic qualitis of ts water for all ofits citizens including infants; the infirm and slderly.

Now, therefore we hereby ordain that the Tity of Post Angeles add to-the Musicipal Cade:

SECTION 1

Tntemt: A public drifking water supply is 2 public resonrce egyential to 116z and hesith, Dyivking water datitives intanded to make
water safe from microbiologic contaminatts and o treat water to cotitrol corrosion and ofer physlest propertias of the water ars
accepted, Howaver, the delibetate addition to drinidrig water of substanoas intandied to treat the mind or Body of pergons in an entire
population is highly controversial. This ordifirics raguires thut any substances which are atided with the intengion of treating pedple,
Dot the wates, must tiest exfating health- based standareds which protect the entire populution, inchuding infants, the infirm and the

eldarly over their lifetime.

SRCTION 2
Definitions: ’
(A) Substance: A substance may e organis or inorganic in nature and ineludes drugs as defined in RCW 65.04,000, and RCW

65.41.010(9).

(B) Contaminent: A contamitrant s a chemically or physically detestable quantity of any substance othier than the named substunce
which is pragerit it &, conicentrated fornmlation intended 1o be dispensed into drivking water. As wed hare, the t2tm incindes all
components ineluding By-products from source materials and theit wranyefdetivring process. _

(C) "Contaminated with filéh" is a term appificaile to contuirants takti. singly of: ay-a. growp. Mich are present in a pradust intended
to ba added to drinking water and which are peesent i, quentities whish would, whet digpensed gt the munufionirer's Maximum Use
Level, allow the final congurer-ready product to eaxcsed for one o more coftaminasts the Masisuth Coftaminant Level Gouls
("MCLGs") as published by the U 8. Bnvironmental Protection Agency ("EPA™)" pursuant o the Federsl Drinking Water Act, 42

USC 300f et. seq.

SECTION 3 .
(A) A person ot entity shill ot add any substance to & -public deinking ‘waiter supply with the infent to traut or affadt the physieal or
mental functions of the body of any person of which is intended to 4ot ag 2 miedfontion for Rymam usiess the pannfisiuesy, producer,
or supptier provides proof that the substatios ié-gperifically approvad by tie United States Food el Diug Administeation (DA™ for
safety and effectiveness with & margin of satity that is protective aganst 41l adverse health and cosmatic effests 4t 41l dosage ranges
consistent with unvestristed hutan water cohsumption. o
(B) It is prohibited to-add to a piblic water sutiply any substasive which is.conamisated with filth. No eompansnt of the additive
mixture shil opnse the drinking watey fo-exosed the “MCLG deterisined for that csmpanent.

() For putposes of determining the speoific contaminsnt contibution uidler paragraph (B), each shipment of the substanse must
include jts own certificats of indepenclent analysis provided by the menufasturer, producer, or sapphier. This serificats must reveal
all detectalle components in the specific batch of produet parsuant to WAC 248-895.070(5), Avialysis of the. containamt

contribution of exch component shall-be baged-on convenonabiestasaads of the umdiluted product at the applizetion rats stated by the
sanufactarér to b e Madimisn Use Level. - The substance shall tiot b added to deinking water if it comiing any contatiuant 2t a.
concentration that il cause ihis dfinking water o sycesd the MOLG, which is the scieritific healthehaged point of safsty established
by the U.S. EFA. for lifetine consunyption of that cohtaminent in difnling water.

(C) The provisions of this ordinatice do fiot dpply to substaness which are adtled to treat water o youke water gafe or potnble
PROVIDED that water traatment subsiinces which contain Suoride in aviounts sufticient to elsvite Tovals of finoride in the finished
water by more thin 0,1 parts per million above brckgrouid levels skl tiot e exanopted by this subsection.

SECTION 4 .
Violations of this orditince constitute apublic aisatee and violation of this ordinance shall ba puishable a8 1 gross migdapmeannr

under RCW 70.54.020.

SECTION 5 : -

(A) To the maginum extent pérmitted by law, this oxdinance takey précedence over any conflisting rovisions in the laws,
regulations, vesolutions, or other otdinances ofthe City of Port Amgelas. Tt does ot pr it uoidition provided the substance used
for that purpose mests s dpproval of TIOA and thie Stringeny sufsty atindiords ae prascHled heratn.

(B) This ordinanee is to take effect thitty days attir-certificution of the: ejsstion ih wiiioh it wan. approved by the Port Angeles
olectorate, Addittons of fiezatnorosilicic peid walition to the trunicipal water supply will then ceasc until proof is publisly soaiinble

that the substance meats all the eriftaria set by this ordinance.

SRCTION 6 o e - )

1£ any provigion, phease, or patt ofthis ordingnce orits underlyin g legal bisgs; or the appisution to Ay pEton ur dircumstance i3 held

invalid, the remainder of'the provisions of this ordinance o the application thersof ahail e plven sffabr infotht 68 péaasitle, snd 1o f:;:i ,
e2l o Petdnd 7

end the provisions of this Act-atd severzble. o7
fF~17
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OUR W ATER~ OUR CHOICE! 5-950
PO Box 2433, Povt Hvigtes, WA 2382
Campuign Managey Lyrin Werber— lymma@olypen.com ( ﬁ__ @
MASS *M%EED’I’C#&T!’UN IS FORCED MEDICATION

VBTE . -
[k |YES FOR CHROICE

INTTIATIVE PETITION FOR SUBMISSION TO THE PORT ANGELES CITY COUNCIL
TO: The City Council of the City Of Port Angeles;
e, the umdersigned repistared vofgrs of the Cify. : :
quest that the following ordinance be gnacted By the City Coupeil ot if not so enapted, be submitted to 2
vote of the residents of the City. The proposed title of the said ordinence is the
MEDICAL INDEPENDENCE ACT.

of Po wples,; State of Washington, respetifinlly re-

, The full text of the ordisance is on the roverse side of this petition.
THE INTENT OF THIS ORDINANCE is to pro}iit medication. of people through public drinking
water supplies while allowing necessary tremtuent of water to ruke it vafe to deink. People claim the
right to control what medication is given them, and a Fightto their fair share of 2 public water sp-
ply which is free of meédieation.
[WARNING: Every persoti who signs this pgtitiqn,wiﬂx any other thes hiz orher trme nathe, of whe knbwingly gigtis more than one of
these petitions, or signs apétition seeking an alastion whien He ot She is fiot & Jegal votés; or signe a pefition whes Ye or she is otherwise
not qualified to sign, of who miikes herein any false gisteshent, shall be ghilty of 2 prigtaniennor,

Each of us for himself of hergelf says: 1 have personally. sigried thiis petition; 1 avaa tegistered voter of the city of Port Angeles, State of
‘Waghington aud 1y cesidertee adidress is corractly stated.

Signature as Registerad fo Vaite PRINT NAME Date Viting Addrass Font Anpalss
e.0., Mary Doe, not bfs: dotin Doe 008 -Nu«%v, Sirest 2p Phone
‘miday

1

2

10

11

12

13

14

Return all petitions, preferably by October 15 2006 to: | ‘ -
OUR WATER — OUR CHOICR! PO BOX 2423 Port Angeles, WA 98362 [ﬁ%f of Pe 7% Je
: powowac@yahoo.cam T |



Medical Independence Act

SRECTION 1. Intent. Over thie objection. of many of its citizens, the City Coumeil
apptoved the addition of hexaflnorosilicie acid (a form of fluoride) to the City's
public drinking watex for the express purpose of seducing tooth decay. This action.
has forced the entire community either to submit to this medication for tooth
decay, to remove it as Best individuals can, of to not useé the water. Exitaordinaty
effort and expense ate tequired 1o escaps being medicated by this substance which
i5 absotbed even fhrough unbroken ki, Fot many, effective avoidance is an
economic and practical imposgibility resultitig in their enforoed medication.

The citizens herewith detetmnine that access to & public watet supply constites 2
property tight shared by 4l useps of that water fmipply. Thiy find that the. property
yights of persons to whotn medicated wate is uficosptabile are impaired by
addition of medication to the cotnpon supply of water and thet this is & takings
which has not been compensated inany way. Fuorthermore, fhie citizens declare
thaat the right of all adult and mentally covapetent citivens to conttol their ows
medical care and. the tightto informed consent for medical treatmerit are easential
to fheir pursuit of life and Jiberty. The cifizens of Port Atigeles now declare that
public wates supplies should not be used to medicate citizens.

SECTION 2. It shall be urilawful for any person; agent, or sy public water
gystem to put of continue to put any product; ubstance, or chewical in public
wates supplies for the puxpose of treattng physical or mental disease ot affecting
the gtructure or functions of thie body of any peyson, Of with any other intent of
acting i the manner of 2 preventive ot treating medication o drug for humans of
animals.

SECTION 3. This-ordinatice doesnot apply 1o siibstarices WHIEH a8 added to
treat water to make water safe of b tsbsle such as use of agents for diginfection, ot
cotrasion control PROVIDED that water tréntment substannes contattingted
with fhuoride in amounis suffictent to elévats fevels of fluoride i, fhie finished
water by mote than 0.1 parts per million ghove those background tavels which
oot haturally in the raw supply water siialt be prohitbited. ‘

CTION 4. Tn case of conflict with, any law, pagulations, regolutions; or
ordinances of the City of Pott Angeles, this ordinance ‘sl prevail to the
maxitou extent allowed by law. The action by the City Counel taken Feb. 18,
2003 to approve addition of fluoride to the mmicipal watex gupply is hereby
repealed.

SECTION 5. This ordirtance shall take effent thirty-days after oartification of the
election at which it was approyed by the Port Angsles electorate. Additions of
nexafluorosilicic acid sohtion 0 Hhie pmiloipal water supply will then cease.

SECTION 6. 1f any provision, phtase, or part of this ordinance of its underlying
legal besis, or the application to any person 6 circumstance is hetd invalid, the
remeinder of the provisions of this oxdinanée or the application thersof shall be
given effect insofat as possible, and to this end the provisions of this ordinanee
are severable.

Eg i K mf' /Ogﬁ/’f 1‘ / z‘m]
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The Honorable M. Karlynn Haberly
Kitsap County Superior Court
Trial Date: Monday, December 11, 2006, 9:00 a.m.

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR CLALLAM COUNTY

CITY OF PORT ANGELES,
Plaintiff,

V.

OUR WATER-OUR CHOICE, and
PROTECT OUR WATERS,

Defendants,
V.

WASHINGTON DENTAL SERVICE
FOUNDATION, LLC,

A Party in Interest,

No. 06-2-00828-9

(Having been consolidated with
No. 06-2-00823-8)

FINDINGS OF FACT, CONCLUSIONS
OF LAW, AND JUDGMENT

OUR WATER-OUR CHOICE, and
PROTECT OUR WATERS,

Plaintiffs/Petitioners,
V.
PORT ANGELES CITY CLERK, CITY OF
PORT ANGELES, and WASHINGTON
DENTAL SERVICE FOUNDATION, LLC,

Defendants/Respondents

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND FOSTER PEPPER PLLC

1111 THIRD AVENUE, SUITE 3400

JUDGMENT -1 \ G \ ‘\‘ A L SEATTLE, WASHINGTON 98101-3299
PHONE (206) 147-4400 TAX (206) 447-9700

50757162.2

ARG




1. JUDGMENT SUMMARY

PREVAILING PARTIES:

ATTORNEYS FOR
PREVAILING PARTIES

NON-PREVAILING PARTIES

ATTORNEY FOR
NON-PREVAILING PARTIES

SYNOPSIS OF JUDGMENT:

AMOUNT OF MONETARY
JUDGMENT

ATTORNEYS’ FEES AND COSTS
1
"

W

City of Port Angeles
Washington Dental Service Foundation, LLC

William E. Bloor, City Attorney
321 East Fifth Street/PO Box 1150
Port Angeles WA 98362-0217

For City of Port Angeles

Foster Pepper PLLC by Roger A. Pearce and

P. Stephen DilJulio

1111 Third Avenue, Suite 3400

Seattle WA 98101-3299

For Washington Dental Service Foundation, LLC

Our Water — Our Choice

‘Protect Our Waters

Gerald Steel, PE
7303 Young Road NW
Olympia WA 98502

Declaratory Judgment GRANTED in favor of
Prevailing Parties that the initiatives entitled
Medical Independence Act and Water Additives
Safety Act are beyond the scope of the Jocal
initiative power of the City of Port Angeles, and
that the City has no duty to place said initiatives on
the ballot;

Writ of Mandamus sought by Non-Prevailing
Parties is DENIED;

Complaint for Writ of Mandamus and Petition
Pursuant to RCW 35.17.290 brought by Non-
Prevailing Parties is DISMISSED with prejudice.
$0.00 (Not Applicable)

$0.00 (Not Requested by Prevailing Parties)

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND FOSTER PEPPER PLLC

JUDGMENT -2

50757162.2

1111 THIRD AVENUE, SUITE 3400
SEATTLE, WASHINGTON 98101-3299
PHONE (206) 447-4400 FAX (206) 447-9700
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2. INTRODUCTION

2.1 Consolidated Cases. This case consists of two consolidated actions involving

initiative petitions filed by political action committees Our'Water - OQur élnoice and Protect Our
Waters with the City Clerk of the City of Port Angeles. The City of Port Angeles filed a
Complaint For Declaratory Judgment under Clallam County Cause No. 06-2-00823-8, in which
the City requested a declaration that the initiatives are beyond the scope of the initiative power
for noncharter Code cities such as the City of Port Angeles. Protect Our Waters and Qur Water —
Our Choice filed a Complaint For Writ Of Mandamus and Petition Pursuant to RCW 35.17.290
and also filed a Verified Application For Peremptory Writ Of Mandamus To The Port Angeles
City Clerk And Request For Further Relief (“Verified Application”) under Clallam County
Cause No. 06-2-00828-9, in which the political action committees requested the Court to find the
initiative petitions legally sufficient and to order the City to hold an election for the purpose of
voting on the ordinances proposed in the initiatives. The Court consolidated the two actions
(Cause Nos. 06-2-00823-8 and ()6—2—00828—9) for all purposes under the later-filed cause number

(Cause No. 06-2-00828-9).
2.2 Hearing On The Merits. At the hearing on the merits on December 11, 2006, the

City was represented by William E. Bloor, City Attor-ney for the City of Port Angeles, Our Water
— Our Choice and Protect Our Waters were represented by Gerald Steel, P.E., attorney at law,
and the Washihg’con Dental Service Foundation was represented by Roger A. Pearce and Foster
Pepper PLLC. After its review of the evidence submitted in the form of declarations by the
parties, the briefing of the parties, the arguments of coﬁnse] at the hearing on the merits, and the

pleadings and papers in the court record, the Court entered its oral ruling on December 11, 2006,

- and now enters the following:

3. FINDINGS OF FACT
3.1.  In September 2006 shortly after the two actions were filed, the parties entered into

a Stipulation and Order (1) Consolidating Actions, (2) Permitting Intervention, (3) Forwarding

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND FOSTER PEPPER PLLC

1111 THIRD A VENUE, SUITE 3400
JUDGMENT 3 SEATTLE, WASHINGTON 98101-3299

PHONE (206) 447-4400 FAx (206) 447-9700

50757162.2 ) /4“12
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Initiative Petitions to County Auditor, and (4) Setting Hearing Schedule and Trial Date
(“Stipulation and Order™). In the Stipulation and Order, the Court coﬁsolidated the two actions
for all purposes; joined Washington State Dental Service Foundation as a party defendant,
ordered that the City had no further legal obligations with respect to the initiative petitions (the
City had stipulated to forward the petitions to the County Auditor for determination of
sufficiency) pending the final order of this Court in the consolidated cases, ord.c-:red that the
parties would follow an agreed-upon briefing schedule, and agreed to schedule a hearing on the
merits as soon as possible after November 27, 2006.

3.2.  Procedurally, each of the parties submitted opening, response and reply briefs
accompanied by declarations and exhibits. The Stipulation and Order contemplated a hearing on

the merits, which was scheduled for December 11, 2006, and a final order. Accordingly, the

Court treats the hearing as a trial on undisputed facts. Even though the pagties did ot submi
%2 g\g gi M :

" set of stipulated facts, the foliowing relevant facts were undisputed and, i

undisputed facts,be}cw/ the initiative petitions filed by Our Water-Our Choice and Protect Our
Waters (attached to those parties’ Verified Application For Peremptory Writ), and the
Agreement Regarding Gift of Fluoridation Syst\em (attached to the City’s Complaint For
Declaratory Judgment), the Court 2n the final judgment herein.

3.3.  The City of Port Angeles (the “City”) is a Code city operating under RCW Title
35A. Pursuant to the authority in Title 35A, the City owns and operates a drinking water utility.
RCW 35.11.020.

3.4.  Our Water — Our Choice (“OWOC”) is a political action committee registered
with the Washington Public Disclosure Commission, listing an address of 1114 E. 4™ Street, Port
Angeles WA 98362, Lynn Warber is listed as “campaign chair” of OWOC. Lynn Warber is 2

registered voter and taxpayer of the City, and is the person who filed the proposed Medical

Independence Act with the Port Angeles City Clerk.

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND FOSTER PEPPER PLLC
: 111 THIRD AVENUE, E
JUDGMENT -4 S;A:}‘LE,Wfsr-nNgT;NS];;; 0??302099

PHONE (206) 447-4400 Fax (206) 447-9700

50757162.2 4. .23
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3.5.  Protect Our Waters (“POW?) is a political action committee registered with the
Washington Public Disclosure Commission, listing an address of 1923 W. 6" Street, Port
Angeles, WA 98362. Ann Mathewson is listed as treasurer of POW. Ann Mathewson isa
registered voter and taxpayer of the City, and is the person who filed the proposed Water

Additives Safety Act with the Port Angeles City Clerk.
3.6. Washington Dental Service Foundation, LLC, (“WDSF”) is an-essentred party to

these actions. WDSF has a contract interest that relates to the subject matter of the actions. The

contract is between the City and WDSF and is titled Agreement Regarding Gift of Fluoridation
System (the “Agreement”).

3.7.  InEebmary 2003 the Port Angeles City Counetl-held-a-lengthy-publichearing on
the guestion of whetherte-fluoritare the Ity s ATMRINE Water supply—Ad-least-45-people gave
wmmmmmsvammd-mﬂmﬁnyﬁmmd On February 18,

2003, the City Council passed a motion to approve fluoridation of the City's water supply.

3.8.  Subsequently, on March 1, 2005, the City Council approved, by motion, a

contract between the City and WDSF — the Agreement. Under the Agreement, WDSF agreed to

' pay for the design, construction and installation of a fluoridation system and then transfer the

system to the City. For its part, the City agreed that it would fluoridate the Port Angeles’ public
water supply for a continuous ten (10) year period. In the event the City fails to meet its
obligations under the Agreement, the City is to repay up to four hundred thirty-three thgiisand
($433,000) to WDSF for the costs of design, construction, and installation of the fluoridation
system and could be liable for other expenses. |

3.9.  WDSF delivered the fluoridation system to the City on May 18, 2006, and the
City is currently using the system to fluoridate the City’s public water supply.

3.10. On September 8 and September 12, 2006, OWOC and Lynn Warber filed
initiative petitions to have the City Council enact an ordinance or in the alternative have the city

residents vote on the “Medical Independence Act.” On September 8 and September 11, 2006,

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND FOSTER PEPPER PLLC
) H AVENUE, 3
TUDGMENT -3 S:::*Lri, ;[JESHINESENSEQ:;??::Q‘J

PHONE (206) 447-4400 FAX (206) 447-9700

50757162.2 ﬂ “Zé/
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POW and Ann Mathewson filed initiative petitions to have the City Council enact an ordinance
or in the alternative have the city residents vote on the “Water Additives Safety Act.”

3.11. Following the filing of the initiative petitions, on September 13, 2006, the City
Council conducted a public meeting to consider the action to be taken. The procedure set out in
the state statutes is that the City will deliver the petitions to the County Auditor to verify
signatures. Then, RCW 35A.11.110 and 35.17.260 provide that in the event the Clallam County
Auditor certifies that an initiative petition has received the requisite number of valid signatures,
the City Clerk will transmit fhe initiative to the City Council for introduction. The Council may
either: (1) adopt the initiative as an ordinance, or (2) reject it and order it to be placed on the
ballot no later than the next election.

3.12. The City Council elected not to send the initiative petitions to the County Auditor,
but rather to ask for a declaratory judgment regarding the validity of the two initiative petitions.

3.13. On September 18, 2006, the City filed an action for a declaratory judgment under
Clallam County Superior Court Cause No. 06-2-0823-8. On September 19, 2000, the initiative
backers, POW and OWOC, filed a separate action under Clallam County Superior Court Cause
No. 06-2-00828-9 in which they sought, among other things, relief that would require the City
Clerk to deliver the initiative petitions to the County Auditor for validation of signatures.

3.14. In the days following the filing of the two lawsuits, the parties reached agreement
on the prbcedure to be followed. The agreement was intended to facilitate the timely
presentation of the substantive issues to the Court for a ruling. The agreed Stipulation and Order
waé filed in this action on September 26, 2006. |

3.15. In 1924 the City made the decision to establish a municipal water system. In
1924 the City purchased the water system from the North Pacific Public Service Company of
Tacoma. Since then, the .City has operated its municipal water system as a p;'obrietary function
of the City. In the course of doing so, the City, administratively, has made numerous significant

and substantial changes to the system and the water supplies. These include, among others,
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changing the sourée of water from Ennis Creek to Morse Creek; changing the source again from
Morse Creek to the Elwha River; negotiating settlements with the EPA and Department of Social
and Health Services (now Department of Health (DOH)) over issues of water quality and water
treatmént; modifying, and sometime.s not modifying, treatment facilities; and addressing
measures to be taken when the water supply was 1‘¢c]a331;ﬁ ed from *“‘ground water”” to *‘ground
water under the influence of surface water.”

3.16. In summary, since 1924 the City has made pumerous significant and substantial
decisions relating to its municipal water system. It purchased the system, and then moved major
components from time to time. It changed primary sources of water. It has chosen to treat, and
not treat, the water for various purposes; and it has chosen among alternative means of
complying with state regulations for operating the facility.

317 The OWOC and POW initiative petitions signed by registered voters were
properly submitted to the City Clerk on September 8,2006. As of September 18, 2006, the City
Clerk had failed to transmit the OWOC and POW initiative petitions to the County Auditor.

3.18. Pursuant to the Stipulation And Order, on or about September 26, 2006, the City
Clerk forwarded the OWOC and POW initiative petitions to the County Auditor for a
determination of sufficiency, and on October 7, 2006, the County Auditor found the initiative
petitions to be sufficient and sent letters back to the City Clerk stating, “[t]he required number of
si gnatureé has been met, thus allowing submission to thevoters at an election to be determined.”

3.19. The City of Port Angeles is not a county and is not 125,000 or greater in
population.

4, CONCLUSIONS OF LAW

4.1. There are three, independent tests considered by the Cqurt to determine whether

the OWOC and POW initiatives are within the scope of the local initiative power and therefore

proper to go forward to a vote of the voters of Port Angeles.
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4.1.1. The first test is whether the subject matter of the initiatives deals with
Jegislative rather than administrative matters. Only legislative matters are within the initiative
power.

4.1.2. The second test is whether, even if the subject matter is legislative, the
authority to deal with that subject matter was expressly delegated to the legislative body of the
City rather than to the City as a corporate body. Matters expressly delegated to the local

legislative body are not within the Jocal initiative power.

4.1.3. The third test is whether the subject matter of the initiative exceeds the
legislative authority of the City. Matters exceeding the local legislative authority are likewise
outside the local initiative power.

4.2. | With respect to the first test, the Court concludes that each initiative seeks to
regulate matters that are administrative in nature, which is the operation of a municipal water
system, including operation and supply of water through that municipal water system.
Accordingly, the initiatives are beyond the scope of the local initiative power.

43.  With respect to the second test, under RCW 35A.11.020, the state Legislature has
vested within the City of Port Angeles legislative body, which is the Port Angeles City Council,
the authority to operate and supply utilities. In this case, the operation of the municipal water
system utility is at issue. The Court concludes that these initiatives interfere with the City’s
operation of its public water system, and seek to regulate the operation of that municipal-water -
system. For this second reason, the initiatives are beyond the scope of the local initiative power.

4.4.  The third test is whether either or both of these initiatives exceed the authority of
the City Council to enact laws. The Court concludes that both initiatives are beyond that
authority. The language of each initiative clearly secks to direct the City’s operation of the
municipal water system and manner of supply of public water. The Medical Independence Act
seeks to control substances that are put into the water, which is an administrative matter for the

City. Both of the initiatives conflict with federally mandated and state administered regulation
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of public drinking water. In particular, the state has preempted the field for setting maximum
permissible concentratioﬁs for additives to drinking water. It is the State Board of Health that is
legislatively mandated to set standards for contaminants in drinking water based on best
available scientific information. RCW 70.142.010 - .030. Only certain local governments may
adopt stricter standards — the local health department serving counties with populations of
125,000 or greater may adopt more strict standards, again based on best scientific information.
RCW 70.142.040. Because the City is not a county of 125,000 or greater in population, it does
not have the authority to adopt stricter standards than the State Board of Health maximum
allowable concentration standards; and because the initiatives would adopt stricter standards than
the State Board of Health standards, the ordinances proposed by the initiatives are beyond the
scope of the local initiative power.

4.5. The Water Additives Safety Act seeks to impose an obligation on the United
States FDA to approve substances that are added to public drinking water systems. The City has
no authority to direct the FDA to regulate such substances. This also exceeds the authority of the
City to regulate public water systems.

4.6. The City does not have authority to regulate public drinking water in a manner

-

inconsistent with the controlling state and federal regulation. Hreviedicat-Irrdependence-Actis

Independence Act is intended to create new regulations that are, to some extent, inconsistent with

state and federal law regulating water quality and water additives. As such it is beyond the scope
of the legislative authority of the City and is invalid.

47.  The Medical Independence Act would also establish a new property right of
access to a public water supply, and would transfer that right to all persons using a public water

supply. This is in violation of the Washington State Constitution, Article 8, Section 7, which
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prohibits gifts of City prO].perty without any consideration. The Court notes that this could also
subject the City to claims if this new property right affected the security of bond holders for
improvements to the City water system. But it is enough for purposes of this litigation to hold
that the initiatives would violate the Washington Constitution.

5. JUDGMENT

Based on the foregoing findings of fact and conclusions of law, it is ORDERED,
ADJUDGED and DECREED as follows:

5.1.  Declaratory judgment is GRANTED in favor of the City of Port Angeles that the
Medical Independence Act and the Water Additives Safety Act are invalid as exceeding the
scope of the local initiative power because the initiatives affect administrative rather than
legislative matters, because the initiatives deal with matters delegated specifically to the
legislative body of the City of Port Angeles, and because the ordinances proposed by the
initiatives are beyond the authority of the City of Port Angeles to enact.

5.2. ’fhe Writ of Mandamus sought by the Our Water — Our Choice and Protect Our
Waters political action committees is DENIED and the Complaint For Writ Of Mandamus And
Petition Pursuant to RCW 35.17.290 brought by Our Water — Our Choice and Protect Our
Waters is DISMISSED with prejudice because the proposed initiatives are invalid. Accordingly,
there is no requirement for ﬂle City of Port Angeles to act to place the initiatives on the ballot.

5.3.  The Court finds no need to rule on the motion -te dismiss or motion for judgment
on the pleadings brought by Washington Dental Service Foundation, LLC, as those motions are
subsumed in the foregoing gyling on the merits as to all issues presented to the Court.

DATED this Z EZ day of January, 2007.

M. KARL ABERLY
Superior Coyrt Judge
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Presented by:

Poe A Yeue

WILLFAM E. BLOOR, WSBA No. 4084

City Attorney for City of Port Angeles
‘\\4»/ ’\11)/1,\:\ Ve~

FOSTER PEPPER PLLC

QO/\’M %Ac
P. StepHen DiJulio, WSBA No. 7139

Roger A. Pearce, WSBA No. 21113
Attorneys for Washington Dental Service Foundation, LLC
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\CREEMENT REGARDING GIFT OF FLUORIDATION SYSTEM

. e T e A ot 0 o g b PRI T et e A S
i T ecarding Gift of Flueridation Qugtemn [the “Agreement”) 18 enterad inic as

Date™), by and berween Washingron Dental
(“WDSF™), and the City of Port
d to herein as the “Parhies”). -

A . 20035 (the “Effective
Service Foundation, LLC, 8 Washington limited Jiability company
. Angeles, Washinglon, & municipality (the “Ciny™) (collectvely referre

TECITALS

WEEREAS. WDSF is & single member limited liability company of which Washingten - -
Dyental Service, an organizafion exempt from federal income tax within the provigions of Section

501{c)(4) of the Tnternal Revenue Code of 1986, as amended (the “Code™), is the sole member;
organized and operated for charitable purposes inclndmg improving’

WHEREAS, WDSF 18 :
facilitating the implementation of COmmILMILY

fhe oral health of Washington residents by
Aucridation projects throughout the State of Washington;
WHEREAS, the Cityis 2 political suhdivision of the State of Washington within the
meaning of Section 170(c)(1) of the Code;
WHEREAS, i furtherance of WDSF’s Charitable mission to improve the oral health of
VWashington residents, WDSF wishes to male a gift of a finoridarion system (the “System”) 1o the
Ciry for the purpose of finoridating the Port Angeles public water supply, in accordance with the
terms and conditions sei forth herein;

WHEREAS, the Port Angeles City Council (the “City Council”) has determined that 1t 18 in
fhe best intereste of the City’s residents to Auoridate the Port Angeles public water supply, to accept
the aift of the System, and to proceed with implementation of a flnoridation system for the City’s
public water supply: i
WEHEREA.S, the City desires to accept WDSF’s gift of the System, in accordance with the

terms and conditions set forth herein; :

WHEREAS, conterporaneously with this Agreemet, WDSF intends to enter into a design-
build agreement (the “Design-Build Agreemen ) with CH2M Hill Constructors, Tnc., a W, ag]jjﬂg{'oﬁ
corperation (“CH2ZM Hill™), for the design, construction and installation of the System on land

owned by the City,

WHEREAS, WDSF will be responsible for paying the Coutract Price for the cost of the
design, constrction and-installation of the Systemy;
- WEHEREAS, the City is not causing such design, construction and installation to be
performed by CH2ZM Hill through any separate confract or agreement; '
WIEREAS, the City is not causing the design, construction dnd installation of the System
1o béperformed by WDSF fhrough any separate contract or agreement; -

WEEREAS, no part of the cost of the design, construction or installation of the System shall /4 j/

1

——
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narallation of the System will

- the design, comstruction and U
arge on any

ever hecome an obligation of the Ciiy
not he exceuted al the cosl of the City and will not by law give rise to a lien or ch
property of the City;
WLETEAS, il is the Parties’ expectation thal the System be operational no laler than March
| 2000; and
WHEREAS, WDSF and the City have determined thal entering into this Agreement will
furlher the charitable ind public service missions of the Parties.
NOW, THEREFORE, in congideration of the mulual promises, covenants, ¢o nditions and
performances set farth herein, the Parties recite, covenanl and agree as follows:
AGREEMENT

ARTTICLE L
PURPOSE

Seetion 1.1 Purpose. The purpose of this Agreement is to establish the terms
and conditions of WDSF's gift of the System o the City, and the City’s acceptance of the gifl. The
City will use the System to implement the City’s community water flucridation project.

ARTICLE IL
SYSTEM TRANSTER

Gift of System. Subject to and upon the terms and conditions of this
Agreement, WDSF agrees and covenants to give, donate, and transfer to the City, at no cost, all of
WDSF’s right, title and interest in and to the Systern. WDST shall transfer the System to t'hz-: Cl'ii"\/-
(a) upon Substantial Completion of the System by CH2VI Hill, (b) or otherwise pursuant 'tc; Seét'i-cm
5.2 below; provided however, fthat WDSF shall have ensured prior to any transfer that the System is
Free of all liens, claims, demands or encumbrances of any kind, legal or equitable that prevent or )
could prevent WDSF from transferring the System to the City on 2 free and clear b asis. For o
purposes of this Agreement, fhe term “Substantial Completion” shall have the same meaning as 1S

assigned in the Design-Build Agreement.

Section 2.1

Section 2.2 City’s Acceptance of Gift. Subject to and upon the terms and conditions of
this Agreement, and except as provided in Section 2.3, the City hereby accepts WDSF’s gift of the |
System and from and after WDSF’s transfer of the System to the City at Substantial Con'zale'tidn vo1'
otherwise pursuant to Section 5.2 below, agrees to assume, perform, and filly discharge when Cl'LJ'LC
any and all of the liabilities and obligations relating to the operation and ownership of the System.

ct Price, as that term is defined S ectim;

other than those relating to WDSF’s payment of the Contra
6.2 below, for the costs of the design, construction and installation of the System (the “Assumed

Lishilities™). "The terim “liabilities” includes, but is not limited to, any and &l debts, liabilities, and

obligations, whether accrued or fixed, absolute or contingent, matured or umnature’d cletennil’w.ed or

determinable, known or unknow, inchuding those arising under any federal, state -l(gcal 01.' foreign

statute, law, ordinance, regulation, rule, code, order, writ, stipulation, permit, or OJEi’_lGI‘ govemm;’t

requirement and those arising under any trade payable, other accounts payable, assigned contract, or
' s

: e
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pther conuact.
Ercluded Liabilities. A85um ed Liabilities shall not include WDSF’s
| Hill the Contraci Price for the desigm, cONSITUCLOD and installation of the
however, 1 any wal limit WD SF e ability 1o recover any
WDASF from the City under Recrion 5.0 or Ardcle VI of this A greement.

Section 24 DIS CLATMER OF WAR D ANTIES. WDSFISFR OVIDING THE GIFT
- 55 19" gnd “WHERE 187 and WITHOUT W ARRANTY OF A1 EIND. WDSF EZPRESSLY
DISCLATMS ALL WATRANTIES, IN CLUDING WITHOUT LIMITATION ALY
'\7‘\7_.%T3}L'—">J'JTIE52 OF MERCEANTABILITY, FITNESS FOF. A PARTICULAR PURPOSE OF
WONINFEINGEMENT, ASWELL A5 STy WHATSOEVER WITH FEESFECT

g ARY WARRA
TOTHE WMAPICETABILITY OR OITE CLASSIFICATION OF THE SYSTEN.

Section 2.5 City Resp onsibility for System Regulte and Condition. The City
acknowledges that, as berween WDSF and the Ciry, afier transfer of the System to the City and
poceptance of the Systam by the City, the City has full responsibility for the nse and resulis obtained
om the System, and that the entire risk of the Svstam and amy use, nonuse or failure of the System
15 with the City. Without limiting the generalify of the foregoing, WDSF will have no liability with
regpect to: (4] the quality, nature, adequacy and physical condition of the System; (B) the
svigtence, quality, nature, adequacy; and physical condition of yrilities serving the System (C) the
Sysiem’s use, habitability, merchantability, or fitness, suitability, value or adequacy of the System
for any particular purpose; (D) the zomng or other lagal starus of the System or aniy other pui:l]jc: or

ctions on use of the System; ( E) the compliance ofthe assets or the System’s operation
dinances, of any govermmental or

aws, regulations, statutes, Or
covenants, conditions and restrictons applicable to the System or

Section 2.3
obligation to pay 1o CH2K
Syslem. This Secrion 2.3 does 1oL,

ammounte due 10

private restr
with any applicable codes, 1

quasi-governmerttal entify or Y
e Anoridation of & water supply; (F) the presence or absence of hazardous materials on, under or

abou the Sysiem or the adjoming or neighboring property; (3) the quality of amy lebor and
materials used in any IMprovEmMents on or benefiting the Systerm; (F) the condition of title 1o the
System; (I) the economics of the present or firrure operation of the System; or (T) the health effects
relaied 1o the operation of the System. Asg between WDSF and the City, the City assumes the
responsibility and Tisks of all defects to and conditions in the Systeim, inchuding defects and
conditions, if any, that cannot he observed by inspection. WDSF shall not be liable for any latent or
patent defects m the System.

Section 2.6 Further Action. Bach of the Parties shall execute and deliver such other
documents and take sich further actions as may be reasonably required or appropriate to carry out
the purposes and intents of this Agreement, includg but not Limited to a transfer agreement and/or
bill of sele to effectuate WDSF’s iransfer of the System to the City at Substantial Completion or

pursuant to Section 5.2 below.

ARTICLE IIL
LICENSE TO ENTER PREMISES; T RANSFER COSTS

License to En.juer City Premises. The City hereby grants to WDSF and its
ally CH2M Hill, a revocable, non exclusive license 1o enter 1pon
ated at 3501 W. 18% Street, Port Angeles, for

ection 3.1
conmractors, inchuding specific
property of the City at the City’s landfill property loc

3 A7)
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the: purpose of desi aping, installing, constructing and Lesting the System pursuant 1o the Dosien-
Build Agreement, bui forno other purposes.

Qeetion 32 ‘Transfer of System tu pormanent Facility. The parties recognize fhat, due
(o chinaes o the City s waler sysiem as i result of the BElwha dams rernoval project, (e Hystenm
oy first he in.t:tn.[l—u(l i lemporary waker freatmen f facility. If the Syatem is ins alled in &
l.c1'|'1|>(.u_'a|'y factlity, it will he ncoensary 1o transfer the Systern to & permaneil facility al some daiz
e future. The estimated costlo transfer the System is durty thousand dollacs ($30,000). M the
Sylem s installed in i Lemporary fucility. WDEF hereby agrees (o retmburse the Ciby for all cost:
incurred by the City in moving the System to 8 permanent facility, provided the amoumt of
reimbursement shall not excead Hhirty thousand dollars $30.000) (the “System Transfer Coats™,

ARTICLETV.
CITYS REPRESENTATIONS ANTY WARRANTILS

The City hereby represents and warrants as follows,

Seetion 4.1 The City has the {ull right, power and authority to enter into this Agreement,
to accept WHSF's gift of the Sysiem, and to accept all of WDSF’s right, title and interest in and to
tantial Completion or otherwise pursuant to Sectinn

Hie Syslem upon its transfer by WDSF at Subs
3.2 below.

The City’s performance hereander does not violate any agreement hetwesn

Seotion 4.2
ed by the City to any thivd party, or the rights of anv

the City and. any third party, any obligation ow
third party.

Other than litigation or claims that may arise directly as a result of the denial
of Protect the Peninsula’s Future, (allam County Citizens for Safe Drinking Water, Barney
Iunger and Eloise Kailin’s State Environmental Protection Act claim, there is no pending claim,
action, suit, proceeding, litigation, arbitration, or investigation against the City, and the City is not
subject to any continting injun ction, judgment or other order of any court, arbitrator or :
governmental agency that affects the City’s ability to enter irito this Agreement or to carry out its
obligations set forth herei.

Section 4.3

Section 4.4  The City will use the System exclusively for public purposes within the
meaning of Section 170(c)(1) of the Code, and the City will not take or fail to take any action that
would cause the System to be used for any other purposes.

ARTICLE V.
CITY’S RESPONSIBILITIES

The City agrees and covenants as follows.

Section 51  The City shall accept WDSF’s transfer of the Systern and will assume all of
WDSF’s right title and interest in and to the System at Substantial Completion in accordance with

the terms and conditions of this Agreement.
~Section 53 The City shall accept WDSF’s transfer of the System and will agsume all of

SEA 1377216v26 570282



WDSF*s righs title and mmrerest in and to the Svsem. in whatever state of completion as the Svsiem )
may exist, in the event of auy terminaton of the Desi ep-Build Agresment prior 1o Subsrantia)l
Completion of the System.
Seetion 5.5 The City ohall not tale or fail 1o talee any action that will or could prevent 118
yeceprance of WDSFe oifi of the i in its rejection of the System prior to or afier

Sphgtanria) Complerion. as the case may be

System 0T TES

The Cirv shall, along and in conjunciion with CH2M Hill, as required under
4nd good faith efforts 1o obtain or provide for all '
comsents, approvals or other action by or any registration with, notice to or filing with amyy; pé1~§5i1_.,
entity, court or administrative Or goV ermmental body required in order to fuondate the Port Angeles
public water supply; and, non later than one lmmdred eighty (180) days after the earlier of (2) fnal
terminarion of all legal challenges 1o flucridation of the City’s water supply or (b) Substantial
Completion, the City shall have szcured all licenses. permits, registrations and other authorizations
tequired under federal, Washingromn, or local law necessary to fluoridate the Port Angeles public
water supply.

Section 5.4
ihe Design Build Agreement. 1se reasonable

Completion and transfer by WDSF of the System, the City
chall finoridate the Port Angzles public water supply for & continuous ten (10) vear period, except
for reasonable periods of Time far normal maintenance or repair or any breal in service necessary to
switch~over 1o a ffure permanent water fuoridation svstem, and except in the event the City is i
prevented from fluoridating the Dort Angeles public water supply as & result of 2 court order or other

judicial decision.

Section 55  Upon Substantial

Section 5.6  As berween the City and WDSF, the City shall be responsible for
investigating each and evary aspeci of the System’s construction and future operation, including,
without limitation: (i) all matters relating 10 the title, and all governmental and other legal
requirements such as taxes; ASsessments, ZONing, USe Permit Tequirements, building peziﬂt
requirements, building codes, and other development requirements; (ii) the physical condition of the
System, inchding, without limitation, the infrastructure available or tnavailable to the Sysiem (as
the case may be), access o the System, all other physical and fimctional aspects of the System, :
inchiding the presence or absence of hazardous or toxic materials, substances or wastes of any kind;

and (i1i) all ather matters of any sienificance affecting the Systern whether physical in nature or

intangible m nature.

Section 5.7  The City hereby agrees, at its cost, to defend with due diligence any lawsuit
filed by & third party that has as its goal the temporary Or Perm anent injunction of the operation of
led as a result of the City's denial of Protect the Peninsula’s

the System, including any lawsuit fi
Future, Clallam County Citizens for Safe Drinking Water, Barney Mimger and Eloise Eailin’s State

Eavironmental Protection Act claim.

Section 5.8 The City shall designate one OT more representatives to worlk with and to
assist CH2M Hill with the design, construction, and installation of the System, as necessary, to
ensure that the System meets the requirements of the City and al) applicable lavrs conceming the

fryoridation of a public water sUp DIy,
I T

A-36
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Geetion 3.9 i the evenl the Clirs fails to meel any of its obligatinng under Article [V or
and o thirty (30) day opportunity 1o Gure, the City hereby agrees and
1F expends or has expended for orin

Apligele M. afier no Lo
all amounts WIE
atem. including withouwt linui LATION

covenants o repay WS any anc
conncetion with the design. conatruction and installation of the Sys
211 administrat ve costs and expenses. leeral or ather prof wasional fees. personnel time and the
L epayment Amount™), such Repayment Amount not to exceed

thal the Toregoing limitation on the: epayment Amourt shall ot
lemnify and hold WDSF harmless uncler Article V1.

yslom Trapsfer Costs (the
5 433,000: provid ed, however,
relicve or limil the ©iy's obligations 16 ind

ARTICLE VL
CONDTTIONS TO WDHST GIIT
The Gifi 1 subject to and conditioned upon satisfaction of the concitions Tisted below,
unless waived in writing by WDSH:
Section 6.1 WDSE and CH2M L shall have en tered inlo the Design-Fuild Agrecment
for the design, construction and inatallution of the

L

[ g
Syalem.

Seetion 62 CH2M Hill and W P& shall have agreed in writing that the System can and
shall be desighed, construeted and instafled by CEZM FLill for a Contract Price of three hundred
{orty-three thous and dollars (5343.000), plus W ashington State sales taxes (the “Contract Price”).
Notwithstanding anything herein to the contrary, in the event a legal proceeding suspends, delays or
Sinterrupts all or any part of the degign, construction or installation of the System leading to increases
in the Contract Price, WDSF hereby agrees to consider paying for all or a part of such increases to
thé Contract Price; provided, however, fhat in the event WDSFE determines not 1o pay for such
increases to the Contract Price, WDSF shall have no farther obli gation to the City or duty under this
fgreement. In that event, WDSF shall have the tight in its discretion to terminate the Design-Build

Agreement and transfer the System to the City pursnant to Section 5.2 above.

Section 6.3 As of the Effective Date of this Agreement, the City shall have provided to
WDSF written documentation evidencing formal action of the Port Angeles City Council
authorizing and approving the City’s entry into this Agreement.

Section 6.4  CH2M Hill and the City shall have secured all permits and complied with all
requirements of any appliceble governing bodies, including but not limited to the Washington State
Department of Health, for the design, construction and installation of the System.

Secfion 6.5  There shall have been no significant breach or failure to p erform under the
Design-Build Agreement by CH2M Hill.

ARTICLE VIL
INDEMNIFICATION

Section 7.1 Notwithstanding anythmg to the contrary contained in this Agreement, the
: indemnify, defend and hold harnmless WDSF and its trustees, off"lcel-g
members, employees, agents and representatives from and against any and all causes of action, sui{'s
at law or equity or claims or demands and any costs, losses, liabilities, damages (including 'an5;
special, indirect, incidental or consequential damages), judgments, lawsuits, claims and expenses

City agrees and covenants t0

SEA 137721 6v26 570252 6
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(in elnding without Jinmtation Teasonable atiorneys’ fees and costs), of any nature. whether Imown or
unlmowr, fixed or conungent, due or 10 hecome due, el aring 1o, incurred 1o connection with, or
jons by the City or the operation of the Systenn, melnding withour
The City’s ohligations tmder it Section

arising o of amy acts or OmISS10NS
each of warranty o1 cov enant herennder.

WHSF s negligence oF willful misconduct;

i SCOVEnAnt, Promise,

limitarion @y bre

7.1 shall not apply o fhe ecient arising solely from

provided, howeyer. ihat 10 the extent that this Agreemert CONSUIES ﬁ

agreement 01 ynderstanding in, o7 I conmecton wilh or collateral 10, 8 CONTract o AgTe ement
relative v the CONSITUCTOL, alierarion, repair, addinon 10, cubiraction from, Improvemeant 10, o7
maintenance of, any buildmg, highway, 10ad, railroad, excavation, or other smuciure, project,
development, or frprovement atrached to Teal estate, including moving and demolition 1o
copnection therewith, purporting o indermify aganst liability for demages arising out of bodily
injury 1o persons or damage to property” sithin the meaming of ECW 4.24.11 5, the City’s
oblizations under this Section 7.1 shall apply to the extent of the Citv's negligence.

Notwithstanding anything to the contrary contained in this Agrsement, to the

Seetion 7.2
event shall WDSF be liable for any damages whatsoever

marirmnm extent permitied by 1aw; in no
(including, without limitation, direct, consequential, indirect, special, or incidentzal damages, or
ss interruption, 1oss of business information, or other

damages for loss of business profits, busine
pecimiary 10ss) arising ouf of the use or inability to
. negligence) or other cause of action and even if WDSF hasb

damages.

use the System, 1mder contract, tort (including
een advised o the possibility of such

Sestion 7.3 The foregoing indemnities spacifically include, withour limitation, cleims
bronglt by fhe Ciry’s employees against WDSF. THE FOREGOING INDEMMNITIES ARE
EPRESSLY INTENDED TO CON STTTUTE A WATVER OF THE CITY’S IMMUNITY
UNDER. WASHINGTON'S IMDUSTRIAL INSURANCE ACT, RCW TITLE 51, TO THE
EXTENT NECESSARY TO PROVIDE WDSF WITH 4 FULL AWND CONMPLETE INDENMIITY
FROM CLATMS MADEEY THE CITY AND ITS EMPLOYEES, TO THE E3ITENT OF THEIR
NEGLIGENCE. THE CITY AND WDSF A CENOWLEDGE THAT THE INDEMNIFICATION
PROVISIONS OF THIS ARTICLE WEEE SPRCIFICALLY NEGOTIATED AND AGREED

UPON BY THEM.

ARTICLE VIIL
GENERAL

1 Choice of Law. This Agreement ghall be governed and interpreted

of the State of Washington, The Parties agree that Clallam County, i the
sive and proper forum for any actior or proceedﬁlg
oreement. The Parties accept the pers onal

Section &.
accarding to the laws
Srate of Washington, shall be the exclu
including arbitration, if any, bronght under this A
jurisdiction of such courts.

Sectiop 6.2
cooperatively resclve any disputes that &

Dispute Resolution. The Parties shall use reasonable, good faith efforts to
: _ rise in connection with thig Agreement. When a bona fide
dispute arises between the City and WDSF subject to this Section 8.2 the parties shall each notify
the other of the dispute, with the notice specifying the disputed i1ssues and the posi'tioli of the P£L1:t37
submitting the notice. Ifthe Parties are unable to resolve a dispute withm ten (10) business dayé
pursuant 1o this Section 82 sither Party may proceed with any remedy available to it at law or jr;

A-37
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iUy,

Section §.3 Remedics. Excepl as otherwise provided for herein, no remedy conferred by
“the Agreement Or available to WDSF is intended to be exclusive of
ahall be cumulative and shall be in addition to every

any of the speciic provisions of
overy remedy 8
law or in equity or by stature or

any other remedy. and cach and

other remedy given hereunder, TOW 07 hereafier existing al
olherwise. e clection of any 0NE O MOFE Tem edies by WDSF shall nol congtifute a waiver of the
Fighl to purse other available remedies. The City’s sole and exclugive remedy from the Ciby's use
or inahility to wse the System orany breach of this Agreement by WDSE shall be for the Clty to
discontinue uge of the System or 1o repalr or modify the System at the City’s election and solc
expense at, when applicable, to pursue legal remedies under the Design-Build Agreement.

Gection 84 Amendments. This Agreement may he amended, supplem ented or

moclificd only hy o weiting dated and signed by hoth T artes.

cept us spectlically provided in this Agrecment, neither
Party my assign or transfer this Agreement or any of it rights hercunder, or delegate any of its
duties hereunder, without the prior written consent of the other Party. Any abtemp ted agsignment,
tranafer, or delegation in contravention of this Section 8.3 shall he null and void. This Agreement
shall inure to the benefil of and be hinding on the Parties hercto and their permitted succensors and

Guebion 85 Assignment. EX

MERIEURNE

Ceetion 8.6 Severability. I any provision of this Agreement is imvalid or unenforceahle,
the other provisions herei ahull remain in full force and effect in zuch jurisdiction and shall be -
liberalty construed in order to offectuate the purpose and intent of this Agreement, and the invalidity
or unsaforceability of any provision of this Agreement in any jurisdiction shall not affect the )
validity or enforceability of any such provision in any other jurisdiction.

Section 87  Waiver. Amny failure or delay by either Party to exercise or partially exercise
any right, power or privilege hereunder shall not be deemed a waiver of any of the rights, powers or
privileges under the Agreement. No term or condition of this Agreement shall be held to be waived,
modified or deleted except by a writien instrument signed by the Parties hereto. o such waiver,
modification or deletion in. any one instance shall be deemed to be a waiver, mo dification or '
deletion of a term or condition in any other instance, whether like or unalike. Waiver of any breach
of any term or condition of this Agreement shall notbe deemed a waiver of any prior or subsecuernt

hreach.

Qection 8.8 Entire Agreement. This Agreement constitutes the entire agreement of the
Parties with respect to the subject matter hereof, and is not subject to amendment or modification

except as provided herem.

Force Majeure. Neither party shall be deemed to be in violation of this
Agreement if such party is prevented from performing any of its obligations hereunder for any
reason beyond its control, including without limitation, acts of God or of any public enemy, |
elements, flood, strikes, or an injunction or other judicial decision. :

Section 8.9

. Section 8.10 Binding Effect. This Agreement shall be binding upon and shall inure to the
benefit of the Parties thereto and their respective successors and assigns.

8 - A-74
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ings of secTions in this & erssment are for

The headi

Seetion Headings.
this A greement.

Section 6.11
eferznce only and 8 chall non affect the me aning oF
ditiong cont mned in the Agreement that by e
fthe Agrsement by the Pariies shall so
the ALTEEMENT, inchuding

gupyival. The terms and con

 are intended 1o aurvive the performance 0
Tthe pa (nrm'mc,c umc Jlauon o7 termination of
<le VT and aqricle VT

Section 6.12
genGt L\ml COnTeN
qorvive Lhe complenon o
withowr Hmitation Seck Cection =.4.

l"”n‘“)il maents ._'_\;_

1; WITHESS WHEREOF, the Fartics have + sufhorized representatives o

evernie this Agreemerl an of the date writien below.

9 4 SHINGTCN DENTAL SERVICE CTTY OF PORT ANGELES, WASHINGTON

FOUNDATION. LLC
/' ya)
L0l
Y »’
'E‘_} ——’__'_______,____._——————— ]:"\"‘ ("r,._l ( )D/ .’A}r-I\_ng
Mame: Tracy E. (Garland Fame; Fichard A. JI@adncL
Tig President and CEO Ts: Mayor
Dt » T)me /")w-/)\ | BHNE
/,-" Approved as 10 form:
/
J,.{/? leoa _/./ y
ol Ly i
W 1111.@.131 'E,. J:.] 0Oor
City Attorney

g
Wbl "-,/»\// ,\ .x/ /’T}’f’?*
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RCW 35A.11.020: Powers vested in legislative bodies of noncharter and charter code cities. Page 1 of 1

RCW 35A.11.020
Powers vested in legislative bodies of noncharter and charter code cities. -

The legislative body of each code city shall have power to organize and regulate its internal affairs within the provisions
of this title and its charter, if any; and to define the functions, powers, and duties of its officers and employees; within the
limitations imposed by vested rights, to fix the compensation and working conditions of such officers and employees and
establish and maintain civil service, or merit systems, retirement and pension systems not in conflict with the provisions
of this title or of existing charter provisions until changed by the people: PROVIDED, That nothing in this section or in this
title shall permiit any city, whether a code city or otherwise, to enact any provisions establishing or respecting a merit
system or system of civil service for firefighters and police officers which does not substantially accomplish the same
purpose as provided by general law in chapter 41.08 RCW for firefighters and chapter 41.12 RCW for police officers now
or as hereafter amended, or enact any provision establishing or respecting a pension or retirement system for firefighters
or police officers which provides different pensions or retirement benefits than are provided by general law for such

classes.

Such body may adopt and enforce ordinances of all kinds relating to and regulating its local or municipal affairs and
appropriate fo the good government of the city, and may impose penalties of fine not exceeding five thousand dollars or
imprisonment for any term not exceeding one year, or both, for the violation of such ordinances, constituting a
misdemeanor or gross misdemeanor as provided therein. However, the punishment for any criminal ordinance shall be
the same as the punishment provided in state law for the same crime. Such a body alternatively may provide that
violation of such ordinances constitutes a civil violation subject to monetary penalty, but no act which is a state crime
may be made a civil violation.

The legislative body of each code city shall have all powers possible for a city or town to have under the Constitution
of this state, and not specifically denied to code cities by law. By way of illustration and not in limitation, such powers
may be exercised in regard to the acquisition, sale, ownership, improvement, maintenance, protection, restoration,
regulation, use, leasing, disposition, vacation, abandonment or beautification of public ways, real property of all kinds,
waterways, structures, or any other improvement or use of real or personal property, in regard to all aspects of collective
bargaining as provided for and subject to the provisions of chapter 41.56 RCW, as now or hereafter amended, and in the
rendering of local social, cultural, recreational, educational, governmental, or corporate services, including operating and
supplying of utilities and municipal services commonly or conveniently rendered by cities or towns.

In addition and not in limitation, the legislative body of each code city shall have any authority ever given to any class
of municipality or to all municipalities of this state before or after the enactment of this title, such authority to be exercised
in the manner provided, if any, by the granting statute, when not in conflict with this title. Within constitutional limitations,
legislative bodies of code cities shall have within their territorial limits all powers of taxation for local purposes except
those which are expressly preempted by the state as provided in RCW 66.08.120, 82.36.440, 48.14.020, and 48.14.080.

[2007 c 218 § 66; 1993 ¢ 83 § 8; 1986 ¢ 278 § 7; 1984 ¢ 258 § 807; 1969 ex.s.c29 § 1; 1967 ex.s. ¢ 119 § 35A.11.020.]

Notes:
Intent -- Finding -- 2007 ¢ 218: See note following RCW 1.08.130.

Effective date -- 1993 ¢ 83: See note following RCW 35.21.163.
Severability -- 1986 ¢ 278: See note following RCW 36.01.010.

Court Improvement Act of 1984 -- Effective dates -- Severability -- Short title -- 1984 ¢ 258: See notes
following RCW 3.30.010.

Effective date -- 1969 ex.s. ¢ 29: "The effective date of this act is July 1, 1969." [1969 ex.s. ¢ 29 § 2.]

A-40
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RCW 35A.70.070: Public health and safety, general laws applicable. Page 1 of 1

RCW 35A.70.070
Public health and safety, general laws applicable.

Every code city may exercise the powers authorized and shall perform the duties imposed upon cities of like population
relating to the public health and safety as provided by Title 70 RCW and, without limiting the generality of the foregoing,
shall: (1) Organize boards of health and appoint a health officer with the authority, duties and functions as provided in
chapter 70.05 RCW, or provide for combined city-county health departments as provided and in accordance with the
provisions of chapter 70.08 RCW; (2) contribute and participate in public health pooling funds as authorized by chapter
70.12 RCW; (3) control and provide for treatment of *venereal diseases as authorized by chapter 70.24 RCW; (4)
provide for the care and control of tuberculosis as provided in chapters 70.28, 70.30, **70.32, and 70.54 RCW, (5)
participate in health districts as authorized by chapter 70.46 RCW; (6) exercise control over water pollution as provided
in chapter 35.88 RCW; (7) for all code cities having a population of more than twenty thousand serve as a primary district
for registration of vital statistics in accordance with the provisions of chapter 70.58 RCW; (8) observe and enforce the
provisions relating to fireworks as provided in chapter 70.77 RCW,; (9) enforce the provisions relating to swimming pools
provided in chapter 70.90 RCW; (10) enforce the provisions of chapter 18.20 RCW when applicable; (11) perform the
functions relating to mentally ill prescribed in chapters 72.06 and 71.12 RCW, (12) cooperate with the state department
of social and health services in mosquito control as authorized by RCW 70.22.060; and (13) inspect nursing homes as
authorized by RCW 18.51.145.

[1987 c 223 § 4, 1985 ¢ 213 § 12; 1981 1stex.s.c 2 § 25; 1979 ¢ 141 § 42; 1967 ex.s. ¢ 119 § 35A.70.070.]

Notes:
Reviser's note: *(1) The term "venereal diseases" was changed to "sexually transmitted diseases" by 1988 c 206.

**(2) Chapter 70.32 RCW was repealed and/or recodified in its entirety pursuant to 1999 ¢ 172.
Savings -- Effective date -- 1985 ¢ 213: See notes following RCW 43.20.050.

Severability -- Effective date -- 1981 1st ex.s. ¢ 2: See notes following RCW 18.51.010.

A4l
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RCW 35.17.290: Legislative — Initiative petition — Appeal to court. Page 1 of 1

RCW 35.17.290
Legislative — Initiative petition — Appeal to court.

If the clerk finds the petition insufficient or if the commission refuses either to pass an initiative ordinance or order an
election thereon, any taxpayer may commence an action in the superior court against the city and procure a decree
ordering an election to be held in the city for the purpose of voting upon the proposed ordinance if the court finds the
petition to be sufficient.

[1965 ¢ 7 § 35.17.290. Prior: (i) 1911 ¢ 116 § 20, part; RRS § 9109, part. (i) 1911 ¢ 116 § 21, part; RRS § 9110, part.]

A4
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Chapter 35.88 RCW: Water pollution — protection from

Chapter 35.88 RCW
Water pollution — protection from
Chapter Listing

RCW Sections
35.88.010 Authority over sources of supply.

35.88.020 Enforcement of ordinance — Special police.
35.88.030 Pollution declared to be a nuisance - Abatement.
35.88.040 Pollution as criminal nuisance -- Punishment.
35.88.050 Prosecution -- Trial -- Abatement of nuisance.
35.88.060 Health officers and mayor must enforce.
35.88.070 Injunction proceeding.

35.88.080 Inland cities over one hundred thousand -- Discharge of sewage and other discharges prohibited --
- Nuisance. .

35.88.090 Inland cities over one hundred thousand -- Investigation of disposal systems by secretary of social and
health services.

Notes:
Furnishing impure water: RCW 70.54.020.

Pollution of watershed or source of drinking water: RCW 70.54.010, 70.54.030.
Sewerage improvement districts: Chapter 85.08 RCW.

"Water-sewer districts: Title 57 RCW.

35.88.010
Authority over sources of supply.

For the purpose of protecting the water furnished to the inhabitants of cities and towns from pollution, cities and towns
are given jurisdiction over all property occupied by the works, reservoirs, systems, springs, branches and pipes, by
means of which, and of all the Iakes, rivers, springs, streams, creeks, or tributaries constituting the sources of supply
from which the cities and towns or the companies or individuals furnishing water to the inhabitants thereof obtain their
supply of water, or store or conduct it, and over all property acquired for any of the foregoing works or purposes or for the
preservation and protection of the purity of the water supply, and over all property within the areas draining into the
lakes, rivers, springs, streams, creeks, or tributaries constituting the sources of supply whether they or any of them are
within the city or town limits or outside.

[1965 ¢ 7 § 35.88.010. Prior: 1907 ¢ 227 § 1, part; 1899 ¢ 70 § 1, part; RRS § 9473, part.]

35.88.020
Enforcement of ordinance — Special police.

Every city and town may by ordinance prescribe what acts shall constitute offenses against the purity of its water supply
and the punishment or penalties therefor and enforce them. The mayor of each city and town may appoint special police
officers, with such compensation as the city or town may fix, who shall, after taking oath, have the powers of constables,
and who may arrest with or without warrant any person committing, within the territory over which any city or town is
given jurisdiction by this chapter, any offense declared by law or by ordinance, against the purity of the water supply, or
which violate any rule or regulation lawfully promulgated by the state board of health for the protection of the purity of
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Chapter 35.88 RCW: Water pollution — protection from Page 2 of 4

such water supply. Every special police officer whose appointment is authorized herein may take any person arrested for
any such offense or violation before any court having jurisdiction thereof to be proceeded with according to law. Every
such special police officer shall, when on duty wear in plain view a badge or shield bearing the words "special police”
and the name of the city or town by which he or she has been appointed.

[2007 c 218 § 70; 1965 ¢ 7 § 35.88.020. Prior: 1907 ¢ 227 § 1, part; 1899 ¢ 70 § 1, part; RRS § 9473, part.]

Notes:
Intent -- Finding - 2007 ¢ 218: See note following RCW 1.08.130.

35.88.030
Pollution declared to be a nuisance — Abatement.

The establishment or maintenance of any slaughter pens, stock feeding yards, hogpens, or the deposit or maintenance
of any uncleanly or unwholesome substance, or the conduct of any business or occupation, or the allowing of any
condition upon or sufficiently near the (1) sources from which the supply of water for the inhabitants of any city or town is
obtained, or (2) where its water is stored, or (3) the property or means through which the same may be conveyed or
conducted so that such water would be polluted or the purity of such water or any part thereof destroyed or endangered,
is prohibited and declared to be unlawful, and is declared to constitute a nuisance, and may be abated as other
nuisances are abated.

[1965 ¢ 7 § 35.88.030. Prior: 1899 ¢ 70 § 2, part; RRS § 9474, part.]

35.88.040
Poliution as criminal nuisance — Punishment.

Any person who does, establishes, maintains, or creates any of the things which have the effect of polluting any such
sources of water supply, or water, and any person who does any of the things in RCW 35.88.030 declared to be
unlawful, shall be deemed guilty of creating and maintaining a nuisance, and may be prosecuted therefor, and upon
conviction thereof may be fined in any sum not exceeding five hundred dollars.

[1965 c 7 § 35.88.040. Prior: 1899 ¢ 70 § 2, part; RRS § 9474, part]

Notes:
Nuisance: Chapter 9.66 RCW.

35.88.050
Prosecution — Triai — Abatement of nuisance.

If upon the trial of any person for the violation of any of the provisions of this chapter he is found guilty of creating or
maintaining a nuisance or of violating any of the provisions of this chapter, he shall forthwith abate the nuisance, and if
he fails so to do within one day after such conviction, unless further time is granted by the court, a warrant shall be
issued by the court wherein the conviction was obtained, directed to the sheriff of the county in which such nuisance
exists and the sheriff shall forthwith proceed to abate the said nuisance and the cost thereof shall be taxed against the
person so convicted as a part of the costs of such case.

[1965 ¢ 7 § 35.88.050. Prior: 1899 ¢ 70 § 3; RRS § 9475
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Chapter 35.88 RCW: Water polluﬁon — protection from Page 3 of 4

35.88.060
Health officers and mayor must enforce.

The city health officer, city physician, board of public health, mayor, or any other officer, who has the sanitary condition of
the city or town in charge, shall see that the provisions of this chapter are enforced and upon complaint being made to
any such officer of an alleged violation, he shall immediately investigate the said complaint and if the same appears to be
well founded he shall file a complaint against the person or persons violating any of the provisions of this chapter and
cause their arrest and prosecution.

[1965 ¢ 7 § 35.88.060. Prior: 1899 ¢ 70 § 4; RRS § 9476.]

35.88.070
Injunction proceeding.

If any provision of this chapter is being violated, the city or town supplied with the water or a corporation owning
waterworks for the purpose of supplying the city or town or the inhabitants thereof with water may, by civil action in the
superior court of the proper county, have the maintenance of the nuisance which pollutes or tends to pollute the said
water, enjoined and such injunction may be perpetual.

[1965 ¢ 7 § 35.88.070. Prior: 1899 ¢ 70 § 5; RRS § 9477.]

35.88.080
Inland cities over one hundred thousand — Discharge of sewage and other discharges prohibited — Nuisance.

Any city not located on tidewater, having a population of one hundred thousand or more, is hereby prohibited from
discharging, draining or depositing, or causing to be discharged, drained or deposited, any sewage, garbage, feculent
matter, offal, refuse, filth, or any animal, mineral, or vegetable matter or substance, offensive, injurious or dangerous to
health, into any springs, streams, rivers, lakes, tributaries thereof, wells, or into any subterranean or other waters used or
intended to be used for human or animal consumption or for domestic purposes.

Anything done, maintained, or suffered, in violation of any of the provisions of this section, shall be deemed to be a
public nuisance, and may be summarily abated as such by any court of competent jurisdiction at the suit of the secretary
of social and health services or any person whose supply of water for human or animal consumption or for domestic
purposes is or may be affected.

[1979 c 141 § 40; 1965 ¢ 7 § 35.88.080. Prior: (i) 1941 ¢ 186 § 1; Rem. Supp. 1941 § 9354-1. (ii) 1941 c 186 § 3; Rem. Supp. 1941 § 9354-3.]

Notes:
Nuisance: Chapter 9.66 RCW.

35.88.090
Inland cities over one hundred thousand — Investigation of disposal systems by secretary of social and health

services.

The secretary of social and health services shall have the power, and it shall be his duty, to investigate the system of
disposal of sewage, garbage, feculent matter, offal, refuse, filth, or any animal, mineral, or vegetable matter or

http://apps.leg.wa.gov/RCW/default.aspx?cite=35.88 & full=true 9/24/2008



Chapter 35.88 RCW: Water pollution — protection from Page 4 of 4

substance, by cities not located on tidewater, having a population of one hundred thousand or more, and if he shall
determine upon investigation that any such system or systems of disposal is or may be injurious or dangerous to health,
he shall have the power, and it shall be his duty, to order such city or cities to provide for, construct, and maintain a
system or systems of disposal which will not be injurious or dangerous to health. .

11979 c 141 § 41; 1965 ¢ 7 § 35.88.090. Prior: 1941 ¢ 186 § 2; Rem. Supp. 1941 § 9354-2.]
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RCW 70.142.010
Establishment of standards for chemical contaminants in drinking water by state board of health.

(1) In order to protect public health from chemical contaminants in drinking water, the state board of health shall conduct
public hearings and, where technical data allow, establish by rule standards for allowable concentrations. For purposes
of this chapter, the words "chemical contaminants" are limited to synthetic organic chemical contaminants and to any
other contaminants which in the opinion of the board constitute a threat to public health. If adequate data to support
setting of a standard is available, the state board of health shall adopt by rule a maximum contaminant level for water
provided to consumers' taps. Standards set for contaminants known to be toxic shall consider both short-term and
chronic toxicity. Standards set for contaminants known to be carcinogenic shall be consistent with risk levels established
by the state board of health.

(2) The board shall consider the best available scientific information in establishing the standards. The board may
review and revise the standards. State and local standards for chemical contaminants may be more strict than the
federal standards.

[1984¢c 187 § 1.]

A47

http://apps.leg.wa.gov/RCW/default.aspx?cite=70.142.010 9/24/2008



WAC 173-200-020: Definitions. Page 1 of 2

173-200-010 << 173-200-020 >> 173-200-030

WAC 173-200-020 No Washington State Register filings since 2003

Definitions.
As used in this chapter:

(1) "Activity" means any site, area, facility, structure, vehicle, installation, or Fiischarge which may produce pollution.

(2) »Artificial ground water” means ground water that has been put in place through means, such as irrigation, other
than natural recharge.

(3) "Background water quality" means the concentrations of chemical, physical, biological, or (aqiological constituents,
or other characteristics in or of ground water at a particular point in time and upgradient of an activity that have not been

affected by. that activity.

(4) "Beneficial uses” means uses of waters of the state which include but are not limited to use for domestic, stock
watering, industrial, commercial, agricultural, irrigation, mining, fish and wildlife maintenance and enhancement,
recreation, generation of electric power and preservation of environmental and aesthetic values, and all other uses
compatible with the enjoyment of the public waters of the state.

(5) "Best management practices" or "BMPs" mean schedules of activities, prohibitions of practices, maintenance of
procedures, and other management practices, to prevent or reduce the pollution of ground waters of the state. BMPs
also include treatment requirements, operating procedures and practices to control plant site runoff, spillage or leaks,
sludge or water disposal, or drainage from raw material storage.

(6) "Carcinogen" means any substance or agent that produces or tends to produce cancer in humans. For
implementation of this chapter, the term carcinogen will apply to all substances on the United States Environmental
Protection Agency Integrated Risk Information System, IRIS data base, of A (known human) and B1 and B2 (probable
human) carcinogens for which IRIS listed an oral slope factor.

(7) "Contaminant” means any chemical, physical, biological, or radiological substance that does not occur naturally in
ground water or that occurs at concentrations greater than those in the natural levels.

(8) "Criteria" means numerical values or narrative standards that represent the maximum allowable contaminant
concentrations in the ground water.

(9) "Department” means the Washington state department of ecology.

. (10) "Early warning value" means a concentration set in accordance with WAC 173-200-070 that is a percentage of a
ground water quality enforcement limit.

(11) "Enforcement limit" means the vaiue assigned to any contaminant for the purposes of regulating that
contaminant. .

(12) "Ground water" means water in a saturated zone or stratum beneath the surface of land or below a surface water
body. : .

(13) "Human-caused pollution” means poliution resulting from human activity.

(14) "Isolated ground water” means ground water fully separated from other ground waters by an impermeable layer
of rock or strata. '

(15) "ngimum contaminant level" or "MCL" means the maximum concentration of a contaminant in water established
by the En\{lronmental Protection Agency under the Federal Safe Drinking Water Act (42 U.S.C. 300f et seq.) and
published in 40 C.F.R. 141 as presently promulgated or as subsequently amended or repromulgated.

(16) "M_aximum contaminant level goal" or "MCLG" means the maximum concentration of a contaminant established
by the Env_ironmental Protection Agency under the Federal Safe Drinking Water Act (42 U.S.C. 300f et seq.) and
published in 40 C.F.R. 141 as presently promulgated or subsequently amended or repromulgated, for which no known or

anticipated adverse effects on human health occur including an adequate margin of safety.
(17) "Natural ground water quality” means ground water quality that was present before any human-caused pollution.

(18) "Naturally ponpotable ground water” means ground water that is unsuitable for drinking water because of natural
ground water quality and for which current treatment methods are considered unreasonable and impractical. .
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246-290-72011 << 246-290-72012 >> 246-290-800

WAC 246-290-72012

Regulated contaminants.

Contaminant (units) MCLinmg/L multiply by CCRunits MCLG Drinking Water

traditional

Microbiological Contaminants
Total Coliform Bacteria MCL:

Fecal coliform and E.

coli

Total organic carbon
(ppm)

http://apps.leg.wa.gov/WAC/default.aspx?cite=246-290-72012

(systems
that collect =

40 samples/
month) more
than 5% of
monthly
samples are
positive;
(systems
that collect <
40 samples/
month) 2 or
more
positive
samples per
monthly
sampling
period

0

TT

to convert

for CCR,

MCL in

MCL.:
(systems
that collect
240
samples/
month)
more than
5% of
monthly
samples
are
positive;
(systems
that collect
<40
samples/
month) 2
or more
positive
samples
per
monthly
sampling
period

0

0

0

n/a

Page 1 of 14

Washihgton State Register filings since 2003.‘

Major Sources

in

Naturally
present in the
environment

Human and
animal fecal
waste

Naturally
present in the
environment

Health Effects
Language

Coliforms are bacteria
that are naturally
present in the
environment and are
used as an indicator that
other, potentially-
harmful, bacteria may
be present. Coliforms
were found in more
samples than allowed
and this was a warning
of potential problems.

Fecal coliforms and E.
coli are bacteria whose
presence indicates that
the water may be
contaminated with
human or animal
wastes. Microbes in
these wastes can cause
short-term effects, such
as diarrhea, cramps,
nausea, headaches, or
other symptoms. They
may pose a special
health risk for infants,
young children, some of
the elderly, and people
with severely-
compromised immune
systems.

Total organic carbon
(TOC) has no health
effects. However, total
organic carbon provides
a medium for the )
formation of disinfection

A-49
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by-products. These by-
products include
trihalomethanes (THMs)
and haloacetic acids
(HAAs). Drinking water

- containing these by-
products in excess of
the MCL may lead to
adverse health effects,
liver or kidney problems,
or nervous system
effects, and may lead to
an increased risk of
getting cancer.

Turbidity (NTU) TT. - -TT n/a Soil runoff Turbidity has no health
' effects. However,

turbidity can interfere
with disinfection and
provide a medium for
microbial growth.
Turbidity may indicate
the presence of
disease-causing
organisms. These
organisms include
bacteria, viruses, and
parasites that can cause
symptoms such as
nausea, cramps,
diarrhea and associated

headaches.
Giardia lamblia Viruses TT. - TT. n/a Human and Inadequately treated
Cryptosporidium animal fecal water may contain
waste disease-causing

organisms. These
organisms include
bacteria viruses, and
parasites which can
cause symptoms such
as nausea, cramps,
diarrhea, and )
associated headaches.

Heterotrophic plate TT. - TT. n/a HPC measures [nadequately treated

count (HPC) bacteria a range of water may contain
bacteria that are disease-causing
naturally organisms. These

presentin the  organisms include

environment bacteria viruses, and
parasites which can
cause symptoms such
as nausea, cramps,
diarrhea, and
associated headaches.

Legionella TT. - TT. n/a Found naturally Inadequately treated
in water; water may contain
multiplies in disease-causing

heating systems organisms. These
organisms include
bacteria viruses, and
parasites which can
cause symptoms such
as nausea, cramps,
diarrhea, and ’
associated headaches.

-5
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Radioactive Contaminants

Beta/photon emitters 4 mrem/yr - 4 n/a Decay of Certain minerals are
(mrem/yr) natural and radioactive and may
' man-made emit forms of radiation
deposits known as photons and
- beta radiation. Some -
0 people who drink water -

containing beta and
photon emitters in
excess of the MCL over
many years may have
an increased risk of
getting cancer.

Alpha emitters (pCi/l) 15 pCi/l - 16 © nla Erosion of Certain minerals are
: natural deposits radioactive and may
emit a form of radiation
0 known as alpha
radiation. Some people
who drink water
containing alpha
emitters in excess of the
MCL over many years
may have an increased
risk of getting cancer.

Combined radium 5 pCill - 5 n/a Erosion of Some people who drink
(pCi/l) natural deposits water containing radium
226 or 228 in excess of
0 the MCL over many
years may have an
increased risk of getting
cancer.

Uranium (pCi/l) 30 microg/l - 30 o Erosion of Some people who drink
natural deposits water containing

uranium in excess of the
MCL over many years
may have an increased
risk of getting cancer
and kidney toxicity.

Inorganic Contaminants :

Antimony (ppb) .006 1000 6 6 Discharge from Some people who drink
petroleum water containing
refineries; fire  antimony well'in excess
retardants; of the MCL over many
ceramics; years could experience
electronics; increases in blood
solder cholesterol and

decreases in blood
sugar.

Arsenic (ppb) .05 1000 50 n/a Erosion of Some people who drink -
natural water containing arsenic
deposits; Runoff in excess of the MCL
from orchards; over many years could

*Effective 1/23/06 0.010 1000 10 0 Runoff from experience skin damage

’ glass and or problems with their -
electronics circulatory system, and
production may have an increased

. wastes risk of getting cancer.

Asbestos (MFL) 7 MFL - 7 7 Decay of Some people who drink

asbestos water containing

cement water  asbestos in excess of
mains; Erosion the MCL over many
of natural years may have an

A-4/
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Barium (ppm)

Beryllium (ppb)

Cadmium (ppb)

Chromium (ppb)

Copper (ppm)

Cyanide (ppb)

Fluoride (ppm)

http://apps.leg.wa.gov/WAC/default.aspx?cite=246-290-72012

.004

.005

AL=1.3

1000

1000

1000

1000

100

AL=13

200

100

1.3

200

deposits

Discharge of
drilling wastes;
Discharge from
metal refineries;
Erosion of
natural deposits

Discharge from
metal refineries
and coal-
burning
factories;
Discharge from
electrical,

Page 4 of 14

increased risk of
developing benign
intestinal polyps.

Some people who drink
water containing barium.
in excess of the MCL
over many years could
experience an increase
in their blood pressure.

Some people who drink
water containing
beryllium well in excess
of the MCL over many
years could develop
intestinal lesions.

aerospace, and

defense
industries

Corrosion of
galvanized
pipes; Erosion
of natural
deposits;
Discharge from
metal refineries;
Runoff from
waste batteries
and paints

Discharge from
steel and pulp
mills; Erosion of
natural deposits

Corrosion of
household
plumbing
systems;
Erosion of
natural deposits

Discharge from
steel/metal
factories;
Discharge from
plastic and
fertilizer
factories

Erosion of
natural

Some people who drink
water containing
cadmium in excess of
the MCL over many
years could experience
kidney damage..

Some people who use
water containing
chromium well in excess
of the MCL over many
years could experience
allergic dermatitis.

Copper is an essential
nutrient, but some
people who drink water
containing copper in
excess of the action
level over a relatively
short amount of time
could experience
gastrointestinal distress.
Some people who drink
water containing copper
in excess of the action
level over many years
could suffer liver or
kidney damage. People
with Wilson's Disease
should consult their
personal doctor.

Some people who drink
water containing
cyanide well in excess
of the MCL over many
years could experience
nerve damage or
problems with their
thyroid.

Some people who drink '
water containing fluoride

442
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Lead (ppb) AL=.015 1000 AL=15 0
Mercury [inorganic] .002 1000 2 2
(ppb)

Nitrate (ppm) 10 - 10 10
Nitrite (ppm) 1 - 1 1
Selenium (ppb) .05 1000 50 - 50

http://apps.leg.wa.gov/WAC/default.aspx?cite=246-290-72012

deposits; Water
additive which

Page 5 of 14

in excess of the MCL
over many years could

promotes strong get bone disease,

teeth;
Discharge from
fertilizer and
aluminum
factories

Corrosion of
household
plumbing
systems;
Erosion of
natural deposits

Erosion of
natural
deposits;
Discharge from
refineries and
factories;
Runoff from
landfills; Runoff
from cropland

Runoff from
fertilizer use;
Leaching from
septic tanks,
sewage;
Erosion of
natural deposits

Runoff from
fertilizer use;
Leaching from
septic tanks,
sewage;
Erosion of
natural deposits

Discharge from

including pain and
tenderness of the
bones. Fluoride in
drinking water at half the
MCL or more may
cause mottling of
children's teeth, usually
in children less than -
nine years old. Mottling,
also known as dental
fluorosis, may include
brown staining and/or
pitting of the teeth, and
occurs only in
developing teeth before
they erupt from the
gums.

Infants and children who
drink water containing
lead in excess of the
action level could
experience delays in
their physical or mental.
development. Children
could show slight
deficits in attention span
and learning abilities.
Adults who drink this
water over many years
could develop kidney
problems or high blood
pressure.

Some people who drink
water containing
inorganic mercury well
in excess of the MCL
over many years could
experience kidney
damage.

Infants below the age of
six months who drink
water containing nitrate
in excess of the MCL
could become seriously
ill and, if untreated, may
die. Symptoms include
shortness of breath and
blue baby syndrome.

Infants below the age of
six months who drink
water containing nitrite
in excess of the MCL
could become seriously
il and, if untreated, may
die. Symptoms include
shortness of breath and
blue baby syndrome.

Selenium is an essential

A~

9/25/2008



WAC 246-290-72012: Regulated contaminants. ‘ Page 6 of 14

petroleum and  nutrient. However, some
metal refineries; people who drink water

Erosion of containing selenium in
natural excess of the MCL over
deposits; many years could
Discharge from experience hair or
mines fingernail losses,

numbness in fingers or
toes, or problems with
their circulation.

Thallium (ppb) .002 1000 2 0.5 Leaching from  Some people who drink
' ore-processing water containing .
sites; Discharge thallium in excess of the

- from MCL over many years
electronics, - could experience hair
glass, and drug loss, changes in their
factories blood, or problems with

their kidneys, intestines,
or liver.

Synthetic Organic Contaminants including Pesticides and Herbicides

2,4-D (ppb) .07 1000 70 70 Runoff from Some people who drink
herbicide used water containing the
on row crops weed killer 2,4-D well in
excess of the MCL over
many years could
experience problems
with their kidneys, liver,
or adrenal glands.

2,4,5-TP [Silvex](ppb) .05 1000 50 50 Residue of Some people who drink
banned water containing silvex
herbicide in excess of the MCL

over many years could
experience liver
problems.

Acrylamide T - TT 0 Added to water Some people who drink
during sewage/ water containing high
wastewater levels of acrylamide
treatment over a long period of

time could have
problems with their
nervous system or
blood, and may have an
increased risk of getting
cancer. :

Alachlor (ppb) .002 1000 2 0 Runoff from Some people who drink
' ' herbicide used water containing
on row crops alachlor in excess of the

MCL over many years
could have problems
with their eyes, liver,
kidneys, or spleen, or
experience anemia, and
may have an increased
risk of getting cancer.

Atrazine (ppb) .003 1000 .3 3 Runoff from Some people who drink
herbicide used water containing
On row crops atrazine well in excess
of the MCL over many
years could experience
problems with their
cardiovascular system

or reproductive

difficulties.
http://apps.leg.wa.gov/WAC/default.aspx?cite=246-290-72012 9/25/2008
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Benzo(a)pyrene [PAH] .0002 1,000,000 200 0 ‘ Leaching from  Some people who drink
(nanograms/l) linings of water water containing benzo
storage tanks  (a)pyrene in excess of
and distribution the MCL over many
lines years may experience
reproductive difficulties
and may have an
increased risk of getting

cancer.
Carbofuran (ppb) .04 1000 40 40 Leaching of soil Some people who drink
fumigant used  water containing
on rice and carbofuran in excess of
alfalfa the MCL over many

years could experience
problems with their
blood, or nervous or
reproductive systems.

Chlordane (ppb) .002 1000 2 0 Residue of Some people who drink
: banned water containing
termiticide chlordane in excess of

the MCL over many
years could experience
problems with their liver
or nervous system, and
may have an increased
risk of getting cancer.

Dalapon (ppb) 2 1000 200 200 Runoff from Some people who drink -
herbicide used water containing
on rights of way dalapon well in excess
of the MCL over many
years could experience
minor kidney changes.

Di(2-ethylhexyl) A4 1000 400 400 Discharge from Some people who drink
adipate (ppb) - chemical water containing di (2-
factories ethylhexyl) adipate well

in excess of the MCL
over many years could
experience toxic effects
or reproductive

difficulties.
Di(2-ethylhexyl) .006 1000 6 0 Discharge from Some people who drink
phthalate (ppb) rubber and water containing di (2-
: chemical ethylhexyi) phthalate
factories well in excess of the

MCL over many years
may have problems with
their liver, or experience
reproductive difficulties,
and may have an
increased risk of getting

cancer.
Dibromochloropropane .0002 1,000,000 200 0 - Runoffleaching Some people who drink
(ppt) from soil water containing DBCP

fumigant used in excess of the MCL
on soybeans,  over many years could

cotton, experience reproductive
pineapples, and problems and may have
orchards an increased risk of
getting cancer.
Dinoseb (ppb) .007 1000 7 7 Runoff from Some people who drink

herbicide used water containing
on soybeans dinoseb well in excess
and vegetables of the MCL over many

h-55

http://apps.leg.wa.gov/WAC/default.aspx?cite=246-290-72012 9/25/2008
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years could experience
reproductive difficulties.
Diquat (ppb) .02 1000 20 20 Runoff from Some people who drink
herbicide use  water containing diquat
in excess of the MCL
over many years could
get cataracts.

Dioxin [2,3,7,8-TCDD] .00000003 1,000,000,000 30 -0 Emissions from Some people who drink

(ppa) : waste water containing dioxin
incineration and in excess of the MCL
other over many years could
combustion; experience reproductive.
Discharge from difficulties and may
chemical have an increased risk
factories of getting cancer.

Endothall (ppb) N 1000 100 100 Runoff from Some people who drink

herbicide use  water containing
endothall in excess of
the MCL over many
years could experience
problems with their
stomach or intestines.

Endrin (ppb) .002 1000 2 2 Residue of Some people who drink
banned water containing endrin
insecticide in excess of the MCL

over many years could
experience liver

problems.
Epichlorohydrin TT - TT 0 Discharge from Some people who drink -
industrial water containing high
chemical levels of epichlorohydrin
factories; An over a long period of
impurity of time could experience
some water stomach problems, and:
treatment may have an increased
. chemicals risk of getting cancer.
Ethylene dibromide .00005 1,000,000 50 o - Discharge from Some people who drink
(ppt) ‘ petroleum water containing '
refineries ethylene dibromide in

excess of the MCL over
many years could
experience problems
with their liver, stomach,
reproductive system, or
kidneys, and may have
an increased risk of
getting cancer.

Glyphosate (ppb) 7 1000 700 700 Runoff from Some people who drink
herbicide use  water containing
glyphosate in excess of
the MCL over many
years could experience
problems with their
kidneys or reproductive

difficulties.
Heptachlor (ppt) .0004 1,000,000 400 -0 Residue of Some people who drink
banned water containing
pesticide heptachlor in excess of

the MCL over many
years could experience’
liver damage and may
have an increased risk

H-5%

http://apps.leg.wa.gov/WAC/default.aspx?cite=246-290-72012 9/25/2008
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of getting cancer.

Heptachlor epoxide .0002 1,000,000 200 0 Breakdown of  Some people who drink

(ppt) heptachlor water containing
heptachlor epoxide in
excess of the MCL over
many years could
experience liver
damage, and may have
an increased risk of
getting cancer.

Hexachlorobenzene  .001 1000 1 0 Discharge from Some people who drink
(ppb) metal refineries water containing
and agricultural hexachlorobenzene in
chemical excess of the MCL over
factories many years could

experience problems
with their liver or
kidneys, or adverse
reproductive effects,
and may have an .
increased risk of getting

cancer.
Hexachlorocyclo- .05 1000 50 50 . Discharge from Some people who drink
pentadiene (ppb) > chemical water containing '
: factories hexachlorocyclopentadiene

well in excess of the
MCL over many years
could experience
problems with their
kidneys or stomach.

Lindane (ppt) .0002 1,000,000 200 200 Runoff/leaching Some people who drink
from insecticide water containing lindane
used on cattle, in excess of the MCL
lumber, gardens over many years could

experience problems
with their kidneys or
liver.

Methoxychlor (ppb) .04 1000 40 40 Runofffleaching Some people who drink
from insecticide water containing ‘
used on fruits, methoxychlor in excess
vegetables, of the MCL over many
alfalfa, livestock years could experience

reproductive difficulties.

Oxamyl [Vydate] (ppb) .2 1000 200 200 Runoff/leaching Some people who drink
from insecticide water containing oxamyl
used on apples, in excess of the MCL
potatoes and over many years could

fomatoes experience slight
nervous system effects.
PCBs [Polychlorinated .0005 1,000,000 500 0 Runoff from Some people who drink
biphenyls] (ppt) landfills; water containing PCBs
. Discharge of * in excess of the MCL
waste over many years could
chemicals experience changes in

their skin, problems with
their thymus gland,
_immune deficiencies, or
reproductive or nervous
system difficulties, and
may have an increased
risk of getting cancer.

Pentachlorophenol .001 1000 1 0 Discharge from Some people who drink _

http://apps.leg.wa.gov/WAC/default.aspx ?cite=246-290-72012 9/25/2008
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(ppb)

Picloram (ppb) 5
Simazine (ppb) . .004
Toxaphene (ppb) .003

Volatile Organic Contaminants
Benzene (ppb) .005

Bromate (ppb) .010

Carbon tetrachloride  .005
(ppb)

Chloramines (ppm) MRDL =4

1000

1000

1000

1000

1000

1000

500 500

4 4
3 0
5 0
10 0
5 0

MRDL =4 MRDLG
=4

http://apps.leg.wa.gov/WAC/default.aspx?cite=246-290-72012

wood
preserving
factories
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water containing
pentachlorophenol in
excess of the MCL over
many years could
experience problems
with their liver or -
kidneys, and may have
an increased risk of
getting cancer.

Herbicide runoff Some people who drink -

water containing
picloram in excess of
the MCL over many
years could experience
problems with their liver.

Herbicide runoff Some people who drink

Runoff/leaching
from insecticide
used on cotton
and cattle

Discharge from
factories;
Leaching from
gas storage
tanks and
landfills

By-product of
drinking water
disinfection

Discharge from
chemical plants
and other
industrial
activities

Water additive
used to control
microbes

water containing
simazine in excess of
the MCL over many
years could experience
problems with their
blood.

Some people who drink
water containing
toxaphene in excess of
the MCL over many
years could have
problems with their
kidneys, liver, or thyroid,
and may have an
increased risk of getting
cancer. ’

Some people who drink
water containing
benzene in excess of
the MCL over many
years could experience
anemia or a decrease in
blood platelets, and may
have an increased risk
of getting cancer.

Some people who drink
water containing
bromate in excess of the
MCL over many years
may have an increased
risk of getting cancer.

Some people who drink
water containing carbon
tetrachloride in excess
of the MCL over many
years could experience
problems with their liver
and may have an
increased risk of getting
cancer. :

Some people who use
drinking water
containing chloramines
well in excess ofthe
MRDL could experience

A-54
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Chlorine (ppm) MRDL=4 - MRDL =4 MRDLG

H - 4
Chlorite (ppm) 1 - 1 0.8
Chilorine dioxide (ppb) MRDL =.8 1000 MRDL MRDLG

=800

=800
Chlorobenzene (ppb) .1 1000 100 100
o-Dichlorobenzene 6 1000 600 600
(ppb)

http://apps.leg.wa.gov/WAC/default.aspx?cite=246-290-72012

Water additive
used to control
microbes

By-product of
drinking water
disinfection

Water additive
used to control
microbes

Discharge from
chemical and
agricultural
chemical
factories

Discharge from
industrial
chemical
factories
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irritating effects to their
eyes and nose. Some
people who drink water
containing chloramines
well in excess of the
MRDL could experience
stomach discomfort or
anemia.

Some people who use
drinking water
containing chlorine well
in excess of the MRDL
could experience
irritating effects to their
eyes and nose. Some
people who drink water
containing chlorine well.
in excess of the MRDL
could experience
stomach discomfort.

Some infants and young
children who drink water -
containing chlorite in
excess of the MCL

could experience

nervous system effects.
Similar effects may

occur in fetuses of
pregnant mothers who
drink water containing
chlorite in excess of the
MCL. Some people may
experience anemia.

Some infants and young
children who drink water
containing chlorine
dioxide in excess of the
MRDL could experience -
nervous system effects.
Similar effects may
occur in fetuses of
pregnant mothers who
drink water containing -
chlorine dioxide in
excess of the MRDL.
Some people may
experience anemia.

Some people who drink
water containing
chlorobenzene in

excess of the MCL over
many years could
experience problems
with their liver or

kidneys.

Some people who drink
water containing o-
dichlorobenzene well in
excess of the MCL over
many years could

. experience problems

with their liver, kidneys,
or circulatory systems.

A5
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p-Dichlorobenzene
(ppb)

1 ,2-Dichloroéthane
(ppb)

1,1-Dichloroethylene
(ppb)

cis-1,2- .
Dichloroethylene (ppb)

trans-1,2- .
Dichloroethylene (ppb)

Dichloromethane (ppb) .

1,2-Dichloropropane
(ppb)

Ethylbenzene (ppb)

Haloacetic Acids
(HAA) (ppb)

http://apps.leg.wa.gov/WAC/default.aspx?cite=246-290-72012

.075

.005

.007

07

005

.005

.060

1000

1000

1000

1000

1000

1000

1000

1000

1000
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75

70

100

700

60

75

70

100

700

n/a

Discharge from
industrial
chemical
factories

Discharge from
industrial
chemical
factories

Discharge from
industrial
chemical
factories

Discharge from
industrial
chemical
factories

Discharge from
industrial
chemical
factories

Discharge from
pharmaceutical
and chemical
factories

Discharge from
industrial
chemical
factories

Discharge from
petroleum
refineries

By-product of
drinking water
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Some people who drink
water containing p-
dichlorobenzene in
excess of the MCL over
many years could
experience anemia,
damage to their liver,
kidneys, or spleen, or
changes in their blood.

Some people who drink
water containing 1,2-
dichloroethane in
excess of the MCL over
many years may have
an increased risk of
getting cancer.

Some people who drink
water containing 1,1-
dichloroethylene in
excess of the MCL over
many years could
experience problems
with their liver.

Some people who drink
water containing cis-1,2-
dichloroethylene in
excess of the MCL over
many years could
experience problems
with their liver.

Some people who drink
water containing trans-
1,2-dichloroethylene
well in excess of the
MCL over many years
could experience
problems with their liver.

Some people who drink
water containing
dichloromethane in
excess of the MCL over
many years could have
liver problems and may .
have an increased risk
of getting cancer.

Some people who drink
water containing 1,2-
dichloropropane in
excess of the MCL over
many years may have
an increased risk of
getting cancer.

Some people who drink
water containing :
ethylbenzene well in
excess of the MCL over
many years could
experience problems
with their liver or
kidneys.

Some people who drink
water containing

- A-40
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Styrene (ppb) A

Tetrachloroethylene  .005
(Ppb)

1,2,4-Trichlorobenzene .07
(ppb)

1,1,1-Trichloroethane .2
(ppb)

1,1,2-Trichloroethane .005
(ppb)

Trichloroethylene (ppb) .005

TTHMSs [Total .080
trihalomethanes] (ppb)

http://apps.leg.wa.gov/WAC/default.aspx?cite=246-290-72012

1000

1000

1000

1000

1000

1000

1000

100

70

200

80

100

70

200

n/a

disinfection

Discharge from
rubber and
plastic factories;
Leaching from
landfills

Discharge from
factories and
dry cleaners

Discharge from
textile-finishing
factories

Discharge from
metal
degreasing
sites and other
factories

Discharge from
industrial
chemical
factories

Discharge from
metal
degreasing
sites and other
factories

By-product of
drinking water
disinfection
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haloacetic acids in
excess of the MCL over
many years may have
an increased risk of
getting cancer.

Some people who drink
water containing styrene
well in excess of the
MCL over many years
could have problems
with their liver, kidneys,
or circulatory system.

Some people who drink
water containing
tetrachloroethylene in
excess of the MCL over
many years could have
problems with their liver,-
and may have an
increased risk of getting
cancer.

Some people who drink
water containing 1,2,4-
trichlorobenzene well in
excess of the MCL over
many years could
experience changes in
their adrenal glands.

Some people who drink
water containing 1,1,1-
trichloroethane in
excess of the MCL over
many years could
experience problems
with their liver, nervous
system, or circulatory
system.

Some people who drink
water containing 1,1,2-
trichloroethane well in -
excess of the MCL over
many years could have
problems with their liver,
kidneys, or immune '
systems.

Some people who drink
water containing
trichloroethylene in
excess of the MCL over
many years could
experience problems
with their liver and may
have an increased risk
of getting cancer.

Some people who drink
water containing
trihalomethanes in
excess of the MCL over
many years may
experience problems
with their liver, kidneys,
or central nervous
systems, and may have
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an increased risk of
getting cancer.

Toluene (ppm) 1 - 1 o1 . Discharge from Some people who drink
petroleum water containing toluene
factories well in excess of the °

MCL over many years
could have problems
with their nervous |
system, kidneys, or’
liver.
Vinyl Chloride (ppb).  .002 1000 2 0 l.eaching from  Some people who drink
" PVC piping: water containing vinyl
Discharge from chloride in excess of the

plastics MCL over many years
factories may have an increased
risk of getting cancer.
Xylenes (ppm) 10 - 10 10 Discharge from Some people who drink
petroleum water containing
factories; xylenes in excess of the
Discharge from MCL over many years
chemical could experience
factories damage to their nervous
system.

Key

AL = Action Level

MCL = Maximum Contaminant Level

MCLG = Maximum Contaminant Level Goal

MFL = million fibers per liter

MRDL = Maximum Residual Disinfectant Level

MRDLG = Maximum Residual Disinfectant Level Goal
mrem/year = millirems per year (a measure of radiation absorbed by the body)
N/A = Not Applicable

NTU = Nephelometric Turbidity Units (a measure of water clarity)
pCi/1 = picocuries per liter (a measure of radioactivity)

ppm = parts per million, or milligrams per liter (mg/1)

ppb = parts per billion, or micrograms per liter (4 g/1)

ppt = parts per trillion, or nanograms per liter

ppq = parts per quadrillion, or picograms per liter

TT = Treatment Technique

[Statutory Authority: RCW 70.119A.180 and 43.20.050. 08-03-061, § 246-290-72012, filed 1/14/08, effective 2/14/08. Statutory Authority: RCW
43.20.050 and 70.119A.080. 04-04-056, § 246-290-72012, filed 1/30/04, effective 3/1/04. Statutory Authority: RCW 43.20.050 (2) and (3)
and70.119A.080 . 03-08-037, § 246-290-72012, filed 3/27/03, effective 4/27/03. Statutory Authority: RCW 43.20.050. 00-15-080, § 246-290-
72012, filed 7/19/00, effective 8/19/00.]

" Notes:

Reviser's note: The brackets and enclosed material in the text of the above section occurred in the copy filed by the agency.
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